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the Economy 


The first figures for the new Revised Consumers’ Price 
Index were released by the Bureau of Labor Statistics 
on February 27. The all-items figure for January 
was reported as 113.9 per cent of the 1947-1949 aver- 
age, down 0.2 per cent from December and 0.7 per 
cent above January, 1952. 


Cost of Living 


The normal after-holiday lull in trade and winter- 
weather inhibition of construction work plus a drop 
in agricultural employment cut the civilian labor force 
by about a half million to 62.416 million for January. But 
the figure was still an all-time high for the month. 


Labor Force 


Up in December to $72.36 a week, an increase of $1.58 
over the previous month, and $5 or 7 per cent more 
than a year ago—6 per cent when adjusted for price 
increases. Substantial overtime worked during the month 
accounted for most of the rise. Average hours per 
week worked: 41.8—a post-World War II high. 


industrial The steady increase continued. The January index 
figure was 236 (1935-1939 = 100, seasonally adjusted). 


Wages in 
Manufacturing 


Production Stimulation of automobile production during the month 
was mainly responsible for the one point rise from the 
previous month. Net since the 239 average achieved in 
1943 during wartime has production been so high. 


Personal income zoomed to $279 billion in December, 
a boost of $3.4 billion over the previous month and 
$10.8 billion more than the 1952 monthly average. 
Labor income for December was $190.4 billion; the 
1952 monthly average $182.4 billion. 


Personal 
Income 


The privately held money supply increased $2.9 billion 
in December over the previous month, Total deposits 
and currency for the same month, including United 
States Government deposits which declined $1.7 billion, 
was up to $200.1 billion from November’s $198.9 billion. 


Money 
Supply 


Construction activity continued at record high levels 
during January. Despite a seasonal decline of 8 per 
cent from December, the total value of new construc- 
tion put in place during January amounted to more 
than $2.3 billion—up 6 per cent from January, 1952. 


Construction 


Total business sales for December, at $47,889 million, 
were up $1,648 million from November but well under 
the October high for 1952 of $48,304 million. The 
1952 monthly average: $45,544 million. December 
retail sales were $14,322 million, highest of the year. 
December, 1951, retail sales: $13,067 million. 
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The Developing Law 


Wage Adjustments— Downward 


By BURR DAILEY 


T WAS with patent sincerity that the 

new director of the Federal Mediation 
and Conciliation Service invited consideration 
and discussion of his autumn speech to the 
arbitration conference in New Brunswick: 
The Wage Reduction Problem in Wage 
Determinations—A Proposal. And, in fair- 
ness to the whole spirit of his approach, it 
should be remembered that he specifically 
stated: “I am not vet convinced that the 
suggestion I am about to advance is com- 
pletely sound and wise, but I believe it has 
sufficient merit to justify some serious 
discussion.” 

Throughout his own discussion, however, 
Mr. Cole failed to draw clear distinctions 
as to the widely different types of wage 
reduction situations which may be encountered. 
He stated witheut qualification, for example: 
“We must be reconciled to the fact that 
wage cutting will always be strongly resisted 
and resented. We must realize that it is 
essentially an undesirable practice and that 
it should be indulged in only when there is 
no other course open.” 

Let us assume, as I believe most responsible 
employers would, the utmost validity for 
this in such an extreme case as the reduc- 
tion of wages substantially below the level 
of those generally paid by a company’s com- 
petitors. But how valid is all this in a case 
where wages have definitely moved out of 
competitive line on the high side? 


The Developing Law 


That question may become increasingly 
important where fairly long-term contracts 
are being entered into and where an em- 
ployer or group of employers is “leading 
off,” with no absolute assurance of how com- 
petitors’ wages and/or fringe items will go. 
This is essentially what was involved in the 
New Bedford-Fall River wage-reopening- 
reduction case of 1952; tliose employer groups 
had entered into a two-year contract and, 
their assumption as to movement of their 
competitors’ wages during the first year 
turning out to be quite erroneous and their 
own escalator clause continuing to operate 
on top of earlier substantial increases, they 
found themselves in a steadily less-com- 
petitive position wage-wise, 

Whether any of the New Bedford-Fall 
River mills would actually have ceased or 
suspended operations because of failure to 
get the wage reduction they did get at their 
wage-reopening arbitration the writer does 
not, of course, profess to know. 

The writer is quite reasonably certain, 
however, that in the case of a company—in 
another industry and area—which he rep- 
resented in a wage adjustment arbitration 
slightly prior to the New Bedford-Fall River 
proceeding, any failure to achieve a substan- 
tial reduction would simply have meant a 
shutdown of operations. The case has not 
been and probably never will be published, 
since, for a variety of definite reasons, we 
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Mr. Dailey, now an Industrial Relations Consultant in 
New York City, has been in labor relations work since 
graduating from Princeton in 1935. He served as Labor 
Relations Consultant to the Coal Mines Administration 
of the Navy in the 1946-1947 government mine seizure 


deemed it in the interest of all parties to 
avoid publicity. But it is difficult to stack 
up against the basic facts of the case either 
the Cole proposal of retroactive restoration 
of wage reductions or, indeed, several others 
of Mr. Cole’s wage reduction observations. 


Shortly after the start of Korean hostil- 
ities, this company, in what it believed was 
the interest of stable labor relations, had 
entered into a contract of more than four 
years’ duration. This provided for an im- 
mediate substantial wage increase, plus a 
cost-of-living escalator clause operating from 
the very beginning of the contract, plus a 
provision for wage reopening by either party 
—with arbitration in the event of failure 
to agree. 


The company, already recognizedly “at 
the top” and “liberal” in its industry as to 
wages, in this case pretty much “led off” by 
heing among the first to sign a 1950 post- 
Korean contract. 


By the time 1952 was under way, the 
company’s position had become intolerable. 
Wages in the rest of the industry had not 
quite kept up with the post-Korean cost-of- 
living movement. In contrast, the move- 
ment of the company’s own wages had— 
thanks to the combination of substantial 
initial wage increase and full escalator clause 
—exceeded the post-Korean movement of 
the Consumers Price Index by upwards 
of 70 per cent. 


A measure of the company’s relentless 
competitive squeeze: While, at the start of 
Korean hostilities, its employees’ average 
hourly earnings had exceeded by roughly 
nine cents the national average of employee 
earnings compiled by the Bureau of Labor 
Statistics for the pertinent industry sub- 
classification, 1952 saw the company’s “excess” 
over the BLS national average pushed up to 
over 25 cents per hour per employee. (This 
discrepancy in wage movement was not only 
confirmed by private surveys we had con- 
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ducted but was definitely established by 
study and analysis of several years of the 
union’s own regularly published newspaper. ) 


And this was by no means the only trouble. 
A series of initially quite unrelated develop- 
ments made it almost a classic case of “it 
never rains but it pours.” Several substantial 
inventory losses (at least one of which could 
hardly have been avoided), a poorly handled 
insurance claim on a major warehouse fire, 
at least temporary loss of some key large- 
volume accounts—these were only a few of 
the blows which had brought to this once 
prosperous enterprise such a progressive 
frightening of both loan-holders and com- 
mercial creditors that, at the very moment 
previously substantial working capital had 
all but disappeared, (1) a major loan was 
called and (2) the company was placed on a 
cash-before-delivery basis with most of its 
suppliers. 


Thus each thing in the picture aggravated 
almost every other and, at the very time 
when it was most necessary to market on 
a tight price basis, the company was least 
able to do so. 


It became a matter of survival not only 
by the week but almost by the day. Every 
slash which could conceivably be made was 
made—from the cessation of vital advertising 
to the radical reduction of working forces 
at every point and, in many nonunion cases, 
to a back-breaking extent. The compensa- 
tion of all remaining nonunion personnel was 
slashed without exception a minimum of 
15 per cent. When, however, in the midst 
of this economic Valley Forge, the unionized 
employees voted overwhelmingly against any 
concession, the company perforce insisted 
on arbitration under the contract. 


Without the 10 per cent general wage 
reduction we ultimately received, the oper- 
ations would undoubtedly have been shut 
down cold. As things are, it will probably 
be years before working capital is again 
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built up to a level reasonably wholesome 
for all concerned. 

Even with this 10 per cent wage reduction, 
the employees remained in a slightly better 
position with relation to the rest of the in- 
custry than they had been in at the com- 
mencement of the current contract—at which 
time, it will be remembered, the company’s 
wages had been definitely on the “liberal” 
side. 

Naturally, no impractical effort was made 
to recoup retroactively from employees any 


of the wage “excess” they had enjoyed through- 
out the critical period since the beginning 
of the current contract. 

But practicality runs the other way, too. 
Would Mr. Cole regard the tardy arbitration 
adjustment of this excess as a “wage cut” 
which should be considered for retroactive 
restoration, in whole or in part, at some 
future time? 

Even in the case of wage reductions which 
don’t start from such a comparatively high 
level as was present in the case we've been 


One of these days the long upward 
trend in wages must come to a halt. 
When it becomes impossible to avoid 
wage cuts, there is going to be, under- 
standably, much resentment and some 
resistance in union ranks, Workers have 
come to think of “wage adjustment” and 
“wage raise” as synonymous terms. 
What can be done to keep labor trouble 
at a minimum when wages have to come 
down? Mr. David L. Cole, Director of 
the Federal Mediation and Conciliation 
Service and legal counsel for the Indus- 
trial Relations Research Association, has 
thought up an ingenious contract gim- 
mick to answer that question. 


Mr. Cole proposed “that the parties 
agree by themselves on whatever wage 
cut may be needed at the moment to 
enable the employer to accept orders and 
keep operating in competition with oth- 
ers who have more favorable wage rates. 
The condition to be attached is that it 
be demonstrated by specific reference to 
the records of the business at the next 
wage review that the wage cut Was nec- 
essary to avoid having the business lose 
more by operating than by shutting 
down. In the interim market conditions 
may have gotten better, which was not 
foreseeable, or efficiency may have im- 
proved, or the facts at the time of the 
wage cut may not have been as bleak as 
they appeared to be... . If it turns out 
in fact that it was not necessary, inean- 
ing that the enterprise could financially 
have operated without resorting to the 
extreme measure of cutting wages, then 
why should the wage cut not be restored 
retroactively in whole or in part to the 
time when it was made? It is difficult to 
believe that any business which can con- 
tinue to operate without loss or with 
relatively minor loss for a given period 


THE COLE WAGE-REDUCTION PROPOSAL 


lf so, then 
the attachment of a condition subsequent 
to a wage reduction which will enable 
the parties to judge in hindsight, with the 
benefit of knowledge of the facts, the 


would prefer not to operate. 


wisdom of their decision, would seem 
to have considerable merit. The alterna 
tive is so much more undesirable that | 
should think this would commend itself. 


“At the same time it might lend to a 
disagreeable situation a consequence which 
is mutually beneficial. The employees in- 
stead of resenting and questioning the 
course insisted upon by their employer 
would have a strong incentive to make 
operations in the ensuing period as suc- 
cessful as possible, thus engendering a 
positive spirit of cooperation rather than 
one of disharmony and resistance. 


“As you will see at once, such a plan 
would need refinement and definition, 
and the collective bargaining agreement 
would have to spell out in full the neces- 
sary standards and details to govern 
either the parties or their arbitrator in 
making this proposal effective and work- 
able.” 

He concludes: “[{T]here are unhappy 
situations in which wage reductions may 
be unavoidable, but I am also convinced 
that under present economic conditions 
such wage cuts should be qualified by 
protective conditions. The question | 
raise is whether it is nox possible to 
convert the necessity for a wage reduc- 
tion, when no other course is open, into 
an actual incentive for improved pro- 
ductivity and for labor-management co- 
operation.” 


In the accompanying article, Mr. 
Dailey takes issue with Mr. Cole and 
gives reasons why he thinks the plan 
will not work. 


The Developing Law 


discussing, it seems worthy of note that a 
labor coparticipant in the New Brunswick 
conference opposed the Cole proposal by 
pointing out that, if the basic purpose of a 
wage reduction is to enable and/or en- 
courage an enterprise to remain in business 
in the particular locality involved, a union’s 
seeking retroactive restoration of the reduc- 
tion would give the employer specific in- 
centive not to keep on with his operations. 


Not unexpectedly, a management coparti- 
cipant objected to the proposal on grounds 
of impracticality. “The proposal is clearly 
a one-way street—a heads-I-win, tails-you- 
lose proposition” which would involve the 
most technical and reasonably disputed hind- 
sight imaginable. 

(As to Mr. Cole’s thought that the pos- 
sibility of retroactive restoration of wage 
reductions should act as “an actual incentive 
to improved productivity,” it should be noted 
that some of the companies in recent reduc- 
tion cases have already had their productive 
workers on incentives of one kind or another.) 

No—except under the most peculiar cir- 
cumstances, retroactive restoration of a wage 
reduction, whether in whole or in part, would 
scarcely be the answer. 

Almost as astonishing as this retroactive 
proposal of Mr. Cole’s, however, are: (1) his 
apparent encouragement (or, at the least, 
acceptance) of the view that “wage adjust- 
ments” are so “synonomous to all practical 
effect with wage increases” that any other 
approach jis a last-resort “undesirable prac- 
tice” and (2) his deploring arbitration in- 
stead of agreement when a downward 
adjustment is actually being sought. 

As to the one-way street approach to the 
whole question of wage and other labor cost 
adjustments, cannot there ensue from adam- 
ance on this score an increasing rigidity 
which benefits no one? Will it not make 
reasonably cauticus employers who bargain 
individually or in small groups even more 
fearful to undertake what might be whole- 
some experiments in collective bargaining? 
Who of such employers will willingly risk 
going out on a limb on wages or any other 
bargaining items if he may find himself 
stuck “forever and a day”? Granted com- 
pletely the desirability of a relatively high 
wage economy, would we have such an 
economy today if, in earlier years, some 
individual employers or some employer 
groups hadn’t been willing to “take a chance” 
and step out ahead in wage rates and work- 
ing conditions, just as in other aspects of 
their. business? (Incidentally, it seems no 
argument to say, as some union representa- 
tives have been specifically stating, that the 
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type of downward wage adjustment we've 
been discussing constitutes “a return to com- 
petition at the expense of labor.” Actually, 
some of the situations calling for such down- 
ward adjustment have themselves made for 
competition at the ultimate expense of organ- 
ized labor, since continuation of conditions 
without any correction would have brought 
a practical failure of these unionized units 
to meet the market attraction of large areas 
of nonunionized and quite substantially lower 
wage competition. The reasonable and even 
partial correction of those situations has, to 
that extent, removed wages from competi- 
tion—at least for the time being.) 

As to Mr. Cole’s emphasis upon the un- 
desirability of wage adjustment arbitration 
as against agreement, most managements 
would certainly go along with him here. 

But is the necessity for arbitration in 
some of these downward-adjustment cases 
really so astonishing? It seems attributable 
to, among other things, three factors, each 
having a bearing on the others: 

(1) A “political” situation, in which union 
officials may not recognize, or believe they 
cannot afford to recognize, the need and 
justice of the adjustment or, indeed, of any 
adjustment at all. 

(2) The opposition of the employees 
themselves. As was stated in one of the 
recent cases: “Simply and primarily, that 
opposition seems to stem from the deep- 
seated human tendency to resist remedial 
change of an immediately unpleasant charac- 
ter—no matter how vital be such change 
for averting an infinitely more unpleasant 
possibility of stark disaster. How applicable 
to so much of everyday economic affairs 
can be the biting comment by a keen ob- 
server and persistent opponent of the rise 
of German militarism in the Thirties: ‘When 
the situation was manageable it was neg- 
lected, and now that it is thoroughly out of 
hand we apply too late the remedies which 
might then have effected a cure. There is 
nothing new in the story. It is as old as the 
Sibylline Books.’ ” 

(3) Employer failure on long-term (and 
not just crisis) communication with em- 
ployees, with reliance instead upon a few 
supposedly powerful key union officials as 
a convenient and usually less-time-consuming 
“bridge.” 

Where management itself has over the 
long pull failed to nurture employee cost- 
consciousness and employee receptivity to 
economic realities, is it to be wondered at 
that even the most responsible union officials 
may prefer to leave to an arbitrator the onus 
of recognizing those realities? [The End] 
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THE LONG WALK 


Workmen's Compensation 1910-1952: 
Are Present Benefits Adequate? 


By HAROLD A. KATZ and ESTELLE M. WIRPEL 


“This is going to be an initial step in this matter in the United States, and the 
insurance people here and everywhere say: ‘We don’t know where we are. We 
are afraid of this thing, because it is going to make insurance high,’ and we shall 
do the cause a serious harm unless we begin with some moderation. Having 
learned to walk, we can then run a little and do what the gentlemen suggest ought 
to be done, and what many of us would like to see done; that is, get it up higher, 
if we can stand it. . . So for that reason I am going to vote for the lower 
limit, hoping that the thing will so work that, as time goes on, the thing may be 
made more liberal.”—From the remarks of Hollis R. Bailey, Chairman of the 
Special Committee on Uniform State Laws to Prepare a Uniform Workmen’s 
Compensation Law, quoted in Proceedings, Conference of Commissions on Com- 


pensation for Industrial Accidents, held in Chicago, November 10-12, 1910. 


F all the social legislation existing in 

the United States, none exceeds in impor- 
tance the laws relating to industrial injuries. 
During the year 1952 there were in this 
country in excess of two million disabling 
work injuries... The cost of these occupa- 
tional disablements to industry and labor 
exceeds $4.5 billion a year.’ In human terms 


there resulted last year 15,000 deaths and 
84,000 injuries causing permanent disability, 
of which permanent total disability was the 
end result in 1,500 cases.* 

Workmen’s compensation legislation arose 
in the early years of this century as a more 
humane method for dealing with the stag- 
gering effects of industrial injury than that 


1 United States Department of Labor, Bureau 
of Labor Statistics, release dated February 5, 
1953. 

2 Maurice J. Tobin, ‘“The Nation's Next Steps 
in Safety,’’ quoted in Proceedings, President's 
Conference on Industrial Safety Bulletin No. 
112, United States Department of Labor (1949), 
p. 7. 


Workmen’s Compensation 


*See footnote 1. Estimated in terms of the 
cost in productivity, when present and future 
effects are considered, these injuries resulted 
in the loss from the labor force of 206,000,000 
man-days, which is equivalent to a year’s full- 
time employment of about 687,000 workers. 
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fee. 


Industrial 


H. DuBois 


which had been provided by the common 
law. The great delay and expense incident to 
civil litigation, combined with the treacherous 
legal defenses of contributory negligence, 
assumption of risk and the fellow-servant 
rule, made the common law no longer prac- 
ticable as a way of meeting the hazard of 
occupational injury in an industrial society. 
The passage of the first British Compen- 
sation Act in 1897 heralded the beginning 
of a new era,’ and formed the impetus for 
a movement which was to result in work- 
men’s compensation acts in every state of 
the union.’ 


The proponents of the early acts looked 
on them as modest beginnings in the great 
task of providing workers with ever in- 
creasing security against the effects of in- 
dustrial accidents. As industry gradually 
became accustomed to assuming the cost ot 
its own work injuries, it was expected that 
early minimal levels would gradually rise. 

Little attention has been directed toward 
ascertaining if the succeeding decades have 
justified these expectations. From time to 
time amendments have been adopted in the 
various states increasing monetary benefits, 
and the general assumption has been that 
the trend in benefit levels over the years 
has been upward. This assumption, how- 
ever, has been of a most casual sort, without 
any attempt at careful analysis. 


The Scope of the Study 


The purpose of this study is to consider 
what has happened te benefit levels meas- 


Mr. Katz, a Chicago lawyer, 
is regional attorney for UAW- 
CIO and counsel for the CiO 
Midwest Organizing Commit- 
Estelle M. Wirpel is a 
member of the staff of the 
Relations Center, 
The University of Chicago 


ured in real terms under workmen's com- 
pensation from the time of the original 
enactment to the present day. For this 
purpose a major industrial state, Illinois, 
is studied. We shall analyze compensation 
payments in relation to average earnings 
then and now; we shall compare present 
rates to family budget needs. We shall also 
direct attention to the factor, in addition 
to rate level, which is of utmost importance 
in determining real benefit level, namely 
the waiting period. We shall compare bene- 
fits in work injury situations with benefits 
for injuries or disabilities not connected 
with employment as they apply to employees 
of certain major employers of labor within 
the state. We shall compare Illinois com- 
pensation rates with the rates of other states. 
Lastly, we shall consider the trend in man- 
ual insurance premium rate levels since 
the enactment of the law to compare the 
relative cost burden on employers. 


The Illinois Statute 


The first Workmen’s Compensation Act 
in Illinois was enacted June 10, 1911, be- 
coming effective May 1, 1912. It was re- 
placed by the Workmen’s Compensation 
Act of 1913, which, as amended from time 
to time, remained in effect until 1951. The 
law was recodified in that year with minor 
changes and in its present form bears marked 
similarity to the 1913 act. 

In Illinois, employers bear the risks under 
the act through private insurance companies 
or through self-insurance; Illinois is not a 
“state fund” state. 


*Arthur Larson, ‘‘The Future of Workmen’s 
Compensation,’” 6 NACCA Law Journal 18 
(1950). Professor Larson notes that Britain, 
whose statute served as a model for most 
American statutes, has abandoned its privately 
insured and judicially administered compensa- 
tion system and made compensation merely one 
department of its comprehensive national social 
insurance administration. 
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5In 1910, New York passed the first com- 
pensation act. The following year ten states 
enacted workmen's compensation acts. By 1920 
forty states had adopted similar acts, and in 
1950 Mississippi became the forty-eighth state 
to adopt a workmen’s compensation act. 

* 48 Smith-Hurd Ann. 298 (1950). 
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Under the Illinois act the basic types of 
compensation provided are temporary total, 
permanent total, permanent partial, specific 
loss, disfigurement and fatal injury.’ In 
this analysis primary attention is given to 
the benefit provisions for temporary total 
and fatal-injury compensation; other types 
of compensation are partially derivative 
from these. 


Compensation is intended by the legis- 
lature to be paid at the same interval that 
wages are paid, generally in weekly install- 
ments. The temporary total-compensation 
rate is important for several reasons: First, 
the compensation rate will determine what 
ultimate loss in earnings the injured sus- 
tains, such loss being measured by the 
difference between the weekly rate paid and 
the wage which would have been received 
but for the injury. Since the overwhelming 
majority of industrial cases result in only 
temporary disability: “The scale for tem- 
porary disability more accurately reflects 
the nature of the loss sustained than that 
for any other degree of disability.” * Second, 
these rates are key figures in determining 
the aggregate amount of benefits the injured 
shall receive for specific loss and disfigure- 
ment, and also for all of the various other 
kinds of industrial injuries. Third, the 
maximum amount of compensation paid in 
any period is limited to the amount of the 
compensation rate. 


Compensation for fatal injury is important 
since it sets the maximum amount provided 
in the case of death, and, in addition, under 
statutes such as in Illinois, it fixes the maxi- 
mum amount of compensation payable in 
all cases of permanent total and permanent 
partial disability. In cases of total perma- 
nent disability, a pension may also be paid, 
when the amount of the death benefit. pay- 
ment has been reached, This pension is an 
annual percentage of the death benefit. 


It has not been possible to study every 
facet of compensation historically, but we 
have focused our attention on those aspects 
we consider most important. 


Relationship to Earnings 


Since the passage of the law in 1912, 
maximum amounts payable for injuries which 
temporarily totally incapacitate a worker 
have been increased from $12 to $25.50 per 
week for a worker without children or with 
one child. This increase of slightly more 
than double has occurred during a period 
when wages rose to six times their earlier 
level. Average weekly earnings rose from 
$12.24 in 1914 to $74.54 per week in Octo- 
ber, 1952.2 (See Chart I on page 170.) 


In 1913-1914, when the law first was in 
effect, the maximum workmen’s compensa- 
tion payment of $12 per week was just a 
few cents less than average weekly earnings 
of $12.24 for the United States. Thus, the 
maximum workmen’s compensation benefits 
were at a level which was 98 per cent of 
the average earnings of production workers. 
(See Chart II on page 171.) By 1941 work- 
men’s compensation benefits were only 53 
per cent of earnings. In the wartime years 
of the 1940’s, earnings increased at a much 
faster rate due to some wage increases plus 
longer hours of work and premium pay- 
ments for overtime hours. As a result, maxi- 
mum workmen’s compensation benefits 
experienced a marked decline to a low point 
representing only 36 per cent of average 
weekly earnings. 

In October, 1952, with earnings averaging 
$74.54 per week, workmen’s compensation 
benefits were $25.50 at the maximum for a 
family with no children or one child, which 
payment represented 34 per cent of average 
earnings. A family with two children re- 
ceived only $1.70 more each week, which 


7 Temporary total is compensation paid while 
the employee is totally incapacitated for work 
during the treatment or healing stage. Per- 
manent total is compensation paid for complete 
disability from work for life. Permanent par- 
tial is compensation paid for any wage loss 
occasioned from partial disability which perma- 
rently prevents an employee from pursuing his 
usual and customary occupation. Specific loss 
is compensation paid for injury to a ‘‘member’’ 
of the body, being any extremity or any part 
thereof, total or partial. Disfigurement is 
compensation paid for impairment of appear- 
ance due to industrial injury. Fatal injury, 
compensation for an accident causing death, is 
paid to surviving dependents. 

s Arthur H. Reede, Adequacy of Workmen’s 
Compensation (1947), p. 141. 

® The 1914 figure of $12.24 represents average 
weekly earnings of United States production 
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workers as computed by the United States 
Bureau of Labor Statistics. However, data for 
average weekly earnings in Illinois manufac- 
turing Industries is used for that part of the 
serles for which it is available, namely, from 


1924 to present. As Illinois data was not com- 
piled for years preceeding 1924, below is a 
table showing two earnings data series for the 
overlapping years. 
Average Weekly Earnings 
United States 
Manufactur- 
ing Produc- 
tion Workers 


Illinois 
Manu/factur- 
ing Produc- 
tion Workers 


1909 11.82 
25.69 
25.60 25.26 
1925 26.47 27.93 ; 
1926 28.63 28.67 
x = 


Paid Per Day 


TABLE | 


Workmen’s Compensation 


No Children or One Child) 


eekly Earnings in Illinois 


Lost In Illinois, 1951 * 


yments ( 


TI 


Compensation Pa 


and Average 


eekly Earnings 


“Manufacturing Industries, 1924-1952—Illinois Department of Labor 


(2) Maximum Weekly Workmen's Compensation Payments 


+ 


Weekly Workmen 


United States Production Workers, 1914, 1919, 1923—-BLS 


Illinois 


(See Appendix I) 


aximum 


1914 1916 1920 We 1924 i928 1990 1932 1994 
Data for 1952 approximated 


Sources: 
(1) Average W 


earnings. 
Another indication of the relatively low 


level of compensation benefits is seen when 


payment amounted to 38 per cent of average 
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mately $14, it becomes clear that benefit 
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* Cases regularly closed during 1951. 


** Computed on the basis of average life ex- 


Shwe? 
85 
oa 
<= 
>a 
S 
sev Sos 
Og 
55 
we 
-aji 
a5 
os 
Qe 


plete than that for other states particularly 
March, 1953 @ Labor Law Journal 


in relating compensation to time lost and in 


estimation of accident costs. 


workmen's compensation injuries is more com- 


This report on 


% Annual Report on Industrial Accidents, 


1951, Part II, Table 9, p. A-13, prepared under 
the direction of Esther Espenshade. chief of 


Division of Statistics and Research of the IIli- 
noig Department of Labor. 
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payments have fallen far behind the level 
of earnings, and that the amount of com- 
pensation per day is extremely small. 


Real Values of Payments and Earnings. 
—Another way of looking at the relation- 
ship between workmen’s compensation pay- 
ments and average weekly earnings is to 
examine “real” payments and “real” earn- 
ings. The dollar amounts of workmen’s 
compensation payments and of earnings 
have shifted significantly, becoming quite 
divergent, as seen in Chart III on the follow- 
ing page. Earnings have risen much faster 
than workmen’s compensation benefits. But 
the cost of living has both risen and fallen 
since 1913 too. Its fluctuations are, perhaps, 
more important in measuring the degree to 
which workmen’s compensation benefits have 
kept (or failed to keep) pace. 

The maximum workmen’s compensation 
payments can be converted into “real” dol- 
lars by relating the actual amount to the 


CPI (Consumers’ Price Index for moderate 
income families). Similarly, average weekly 
earnings can be converted into “real earn- 
ings.” As used here, the real values are 
stated in terms of 1935-1939 dollars. 


Real earnings generally rose during the 
period 1913-1952, reaching just over $39 in 
October, 1952. 

During this time, workmen’s compensa- 
tion benefits also reflected real changes in 
value as variations in the CPI reflected price 
changes over the years. In 1913 the real 
maximum weekly workmen’s compensation 
benefit was $16.97, although the money 
benefit was $12. From 1932 on, the real 
value ranged between $14 and $17 per week 
until 1946. Despite increased workmen’s 
compensation benefits every two years be- 
ginning in 1945, actual maximum benefits 
being increased from $18 to $19.50 to $22.50 
to $25.50 per week between 1945 and the 
present time for a worker with no children 


CHART Il 
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+44 
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1914 1916 1918 1920 1922 1924 1926 1928 1930 1932 
Data for 1952 approximated 
Sources: 
(1) Average Weekly Earnings 
(See sources for Chart I) 


(2) Maximum Weekly Workmen's Compensation Payments 


(See Appendix I) 


"The measure of the cost of living which 
has been used is one developed by the United 
States Bureau of Labor Statistics. This index 
measures changes in prices of items in the 
budget of moderate-income families in cities of 
the United States. It is an index number 
which has, as its base period, prices prevailing 
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in the years 1935-39. Prices at that time are 
arbitrarily set at the index figure of 100. The 
proportionate difference in prices is translated 
into numbers above or below 100. Thus, since 
1913, it is found that the index ranges from a 
low of 70.7 in 1913 to a high of 192.3 in August 
of 1952. 
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arnings in Illinois 
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All states provide that the amount of 
kly E 


compensation paid an injured worker for 
temporary total disability cannot exceed 


subject stipulated minimum and makxi- 


halt this widening disparity. Table 2 indi- 
stated percentage of his weekly wages— 


the periodic efforts of the state legislature 
been sufficient to change or significantly 
cates, in summary, what has happened. 


Percentage of Earnings 
as Basis for Benefits 


to review this 


The 
CHART Ill 
Maximum Real Weekly Workmen’s Compensation Payments (No Children or One Child) 


the earlier 
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When real earnings are plotted on the same 
graph as real workmen’s compensation maxi- 
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(See sources for Chart I) 
(2) Maximum Weekly Workmen's Compensation Payments 


(See Appendix I} 


(3) Consumers Price Index for Moderate Income Families—BLS 


1935-1939 = 100 


Index: 
(1) Average Weekly Earnings 


Real benefits in 1952 for a family with 
two children were only 90 cents more per 


Trend of Real E 


or one child, the real values fell to about 
$12, $11, and then leveled off at $13 per 
1949. 


lies and families with one child. 


week beg 


clearly upward except for a slight dip in 
the depression years (see Chart III). 

years but then remained relatively stable. 
Thus one can see that in a dynamic economy 
with full employment at good wages and 


curve of maximum wor 


mum payments, the earnings curve trend is 
benefits declined 


week than for a family with no children, 
with no differential between childless fami- 


Data for 1952 approximated 


Sources: 
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* Latest published data. 

** United States Production Workers. 

*** This is based on maximum benefit of 
$25.50. Approximately three fourths of cases 


TABLE 2 


Real Earnings and Real Workmen’s Compensation Benefits 


workers having no children or one child; 


for 1914 and 1952 (1935-1939 = 100) 
Dollar Per Cent 
1914 Oct. 1952 * Change Change 
Real Earnings (per week) . $16.86 ** $39.05 +$22.19 + 131.6 
Real Workmen’s Compensation Maxi- 
mum Benefits (per week) ... 16.53 13.36 *** aif —19.1 
closed in 1950 and 1951 involved injuries to 


for 


such employees the maximum compensation rate 
is $25.50. 


mum limits. Under the early compensation 
acts in this country, this percentage was 
generally fixed at about 50 per cent. At 
that time the proximity of minimum and 
maximum compensation rates to average 
earnings was such that compensation rates 
generally bore the desired percentage ratio 
to weekly earnings. The trend in inter- 
vening years has been to increase the per- 
centage relationship generally to around 
two thirds of wages, while still retaining 
specified maximum and minimum rates. 
The limiting effect of a set maximum, whicli 
the compensation rate may not exceed, com 
bined with a lag in compensation rate 
maxima, has been such as to render the 
intended ratio a nullity. 


All acts contain a proviso that the weekly 
rate cannot exceed a stated amount. That 
maximum amount is the effective compen- 
sation rate almost everywhere, and the con- 
cept of compensation rates as a percentage 
of wages has, as a practical matter, been 
deserted. When the compensation acts were 
passed, however, the 50 per cent relation- 
ship then prevailing was a realistic ratio. 
This is well illustrated in the following 
extract from the California State Depart- 
ment of Industrial Relations Monthly Report : 


“When the maximum rate of $20.83 per 
week was established during the early part 
of this century (1914), it was set well above 
the average wage rate prevailing at the 
time. As a consequence, except for those 
very highly paid, all workers disabled as 
a result of industrial injuries received the 
full amount of 65 per cent of their average 
wages as compensation. 

“In 1913-1914 the average weekly earn- 
ings in manufacturing in California were 
under $18.00 according to a census taken 
by the California Bureau of Labor Statistics 
and published in the biennial report of that 


agency. Very few rates were above $32.05 
per week which represented the wage which 
at 65 per cent entitled a disabled worker 
to the maximum benefit of $20.83 per week. 
Thus, at the time the compulsory Work- 
men’s Compensation Act was enacted prac- 
tically all manufacturing wage earners were 
assured of receiving the full amount of 
65 per cent of their average weekly earnings 
as compensation benefits if they became dis- 
abled as a result of industrial injuries.” ” 


The lack of meaning in maximum per- 
centage relationships today is well illus- 
trated in Illinois. When the first Illinois 
compensation act was adopted in 1911, it 
provided for a maximum weekly compen- 
sation of $12, which could not, however, 
exceed 50 per cent of his average earnings 
Since average earnings in Illinois were at 
that time approximately $12 per week, the 
compensation act actually reimbursed an 
employee for one half of his wage loss, In 
the intervening years, however, the legisla- 
ture has ostensibly increased the wage re- 
imbursement function of the act, but in 
fact has achieved the opposite effect. In 
Illinois today weekly compensation rates 
can, as a result of a 1951 amendment, equal 
75 to 97.5 per cent of the worker’s average 
earnings, depending upon the number of 
children. However, about three fourths of 
Illinois workers whose average earnings 
in October, 1952, were $74.54 per week, 
cannot under the statute receive any more 
than $25.50 per week, that being their maxi- 
mum rate. Thus, an act which by its terms 
has provided ever increasing reimbursement 
of wage loss—from the original 50 per cent 
to 75-97.5 per cent at the present time— 
has through the limiting effect of low 
maximum rates actually reduced to sub- 
stantially below the original act the percentage 
of wage loss for which an injured employee 
receives reimbursement under the act. 


12 Quoted in Jacob Clayman, Workmen’s Com- 
pensation (1952), pp. 22-23. 
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Mr. Katz is coauthor, with Charles 
©. Gregory, of Labor Law: Cases, 
Materials and Comments and Policy 
Development Under the National 
Labor Relations Act. 


The inequity involved in fixing a percent- 
age relationship and then superimposing a 
maximum total amount obtainable has long 
been recognized and was noted by a dis- 
tinguished committee which drafted a Uni- 
form Draft of an Employees’ Compensation 
Code in 1910 and 1911, following a con- 
ference of all state commissions held in 
Chicago. The committee of three, which in- 
cluded Professor Wigmore from Illinois, 
observed: 

“In the first place we have inserted no 
maximum for the weekly benefit receivable. 
It involves an inequality of treatment, if 
the percentage of wages is to form the basis 
of compensation. .. . 

“The shortening of the period in some cases 
by the limit as to maximum total amount is 
also questionable as to equality. 

“The limit can be maintained under this 
law if uniform and fair, but there is danger 
in first declaring that the basis is a per- 
centage of the wage and then placing a 
uniform amount as the limit. This would 
mean an arbitrary cutting off at a certain 
amount, and would only mean greater per- 
centages in some cases than in others. 


“We can provide perfect equality by de- 
claring that all may have an equal percent- 
age of wages during disability, not to 
exceed an equal number of years. This is 
fair to the employee and not unfair to the 
employer. We therefore recommend that 
the final clause fixing a maximum 
amount, be omitted. on 


The only state which in effect permits 
compensation rates to maintain a fixed per- 


centage relationship to wages by not super- 
imposing an artificial barrier in the form of 
a modest maximum is Arizona. There 
temporary payments are fixed at 65 per 
cent of actual wages, and can rise as high 
as $150 per week. Disability payments for 
work injuries for civil employees of the 
United States Government range from two 
thirds to three fourths of wage loss, not 
exceeding $121.15 per week. 


Relationship to Budget Minimums 


Since workmen’s compensation laws are 
sometimes viewed as legislation designed to 
sustain an injured worker and his family at 
minima! levels until he is able to resume 
gainful employment, a comparison of work- 
men’s compensation benefits with minimum 
family benefits has been undertaken. Two 
budget estimates present interesting com- 
parisons: first, the City Worker’s Family 
Budget for 34 Large Cities of the United 
States (developed by the United States 
Bureau of Labor Statistics); second, the 
Chicago Standard Budget for Use by Social 
Agencies.” 

In 1946 the BLS budget totalled $2561 
for the cost of goods, services and rent for 
a family of four. Meanwhile, the Chicago 
standard budget totalled $2183 for the cost 
of goods, services and rent. Workmen's 
compensation benefits for a family with 
two children were $19.20 per week or $998 
per year. 


Benefits Compared to Budget Levels for 
a Four Person Family.—The cost of goods, 
services and rents for a four-person family 
rose from $2561 to $3831 between March, 
1946 and August, 1952. This was a rise of 
$1270 or 50 per cent. If one applies this 
percentage increase to the Chicago stand- 
ard budget figure of June, 1946, of $2183, 
one finds that it represents an increase of 
$1083 for a total in August, 1952, of $3265 
for a family of four. 


4% Conference of Commissions on Compensa- 
tion for Industrial Accidents, Proceedings 
(1910), p. 351. 

%* This budget covered the period from the 
spring of 1946 to the summer of 1947. It was 
developed ‘‘to find out what it costs a worker's 
family to live in the large cities of the United 
States." The budget was designed to represent 
the dollar cost required to maintain a family 
of four at necessary health and efficiency ievels 
for participation in community activities. It 
is a measure of an ‘adequate American stand- 
ard of living.'’ Budget levels for Chicago are 
used throughout this discussion. 

%*It was prepared by the Division on Family 
and Child Welfare of the Council of Social 
Agencies of Chicago, 1946 (Obtained from 
Encyclopedia Britannica Library Research Serv- 
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ice). This budget would be clearly classified 
as a minimum budget since it was designed as 
the standard for public assistance cases. In 
order to establish comparable budget figures, 
a family with comparable age and activity 
under the Chicago standard budget was se- 
lected to match that of the BLS budget. Thus, 
similar levels of cost for food, clothing and 
other essentials were used. Since the amount 
of rent under the Chicago standard budget is 
not stated in dollar terms, the same rental basis 
as the BLS budget is used. The housing costs 
including utilities under the BLS budget 
amounted to $664 per year. The difference 
between this and the utility allowances under 
the Chicago standard budget was allocated to 
rent under this budget. Thus, household costs 
under both budgets are identical. 
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The maximum workmen's compensation 
weekly benefit in 1952 of $27.20 for a family 
with two children represents an increase of 
only 42 per cent over 1946 and amounts 
to only $1414. Thus, on a budget basis 
the workmen’s compensation lagged by 19 
per cent on top of the existing wide gap 
between it and minimum adequate budget 
standards. 


In 1946 the BLS “maintenance” budget 
was about two and one-half times as great 
as the workmen’s compensation benefit; the 
minimum Chicago standard “subsistence” 
budget was better than twice the workmen’s 
compensation benefit. In 1952, the disparity 
is even greater. The BLS budget is 2.7 
times larger than the workmen’s compensa- 
tion benefit. The Chicago standard budget 
is 2.3 times larger. 


It can be seen that the workmen’s com- 
pensation rate of $25.50 per week paid in 
1951 and 1952 for full disability to a family 
with no children amounts to $1326. The 
comparable BLS budget figure for a two- 
person family is $2490.% Here the BLS 
budget is about 1.9 times as large as work- 
men’s compensation benefits. Thus, for a 
family with no children, workmen’s compensa- 
tion benefits are slightly better relatively 
compared with workmen’s compensation 
benefits for families with two or more 
children. It must be noted that workmen’s 
compensation benefits have not differentiated 
between no children and one child since 
1929. When the additional dependency 
allowance was first put into the act by 
amendment in 1917, however, it did provide 
an allowance for each child, including the 
first. (See Appendix I on pages 180-181.) 


Relationship of Payment 
to Size of Family 


The maximum workmen’s compensation 
weekly benefit payments in 1951 and 1952 
were $25.50 for a family with no children 
and the same with one child. When family 
size includes two children, benefits go up to 
$27.20; with three children—$30.60; and, 
with four or more—$34. Stated another 
way, a second child means $1.70 more each 
week; a third child—$3.40 more; a fourth 
child—$3.40 more; and additional children 
—nothing more. Table 3 shows these 
relationships.” 


TABLE 3 


Workmen’s Compensation Maximum Annual 
Benefit Payments for Various-Sized 
Families in Illinios 
1951-1952 


Maximum Increase per Child 


Family Size Payments Dollars Per Cent 
0 children $1326 
1 child 1326 0 0 
2 children .. 1414 $ 88 6.6 
3 children 1591 177 12.5 
4 (or more) chil- 

dren 1768 177 11.1 
5 (or more) chil- 

dren 1768 0 0 

TABLE 4 
BLS City Workers Family Budget for 
Various-Sized Families 
August 1952 
Total Increase per Child 

Family Size Cost Dollars Per Cent 
1 person $2130 
2 persons 2915 $785 37 
3 persons 3676 761 26 
4 persons 4323 647 18 
5 persons 4891 568 13 


Ii one applies the correction factor for 
size of family to the BLS budget for Au- 
gust, 1952, one can see where significant 
differences in amounts of money are needed 
as family size changes. In Table 4 the 
cost of the budget for various-sized families 
is shown and both the dollar and percent- 
age increases for each additional member 
over the next smaller size are shown. 


A comparison of Table 3 and Table 4 
shows clearly the wide disparity between 
the basic workmen’s compensation rates 
and the budget levels for each size of family. 
It further shows the inadequate relationship 
between the amounts necessary under budget 
costs of living and workmen’s compensa- 
tion payments for each additional child. 
The BLS budget costs one quarter more 
(26 per cent) for the first child, which is 
the greatest increase per additional child. 
Workmen’s compensation payments do not 
increase at all at this point. The second 
child costs another 18 per cent under the 
budget for a total increase of 48 per cent. 
In contrast, the workmen’s compensation 
payment rises only 6.6 per cent. In terms 


1% Bureau of Labor Statistics, City Worker’s 
Famiiy Budget (1947), p. 47. 

17 It should be noted that Illinois is one of a 
minority of states which has progressive family- 
size payments for temporary disability. The 
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others are Idaho, Massachusetts, Michigan, Mon- 
tana, Nevada, North Dakota, Oregon, Utah, 
Washington and Wyoming. In other states the 
size of the family of the injured worker does 
not affect the compensation rate. 
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of dollars, two children cost $1408 more 
than total costs in families with no children 
under the BLS budget. Werkmen’s com- 
pensation allows only a fraction more per 
year—$88, Another interesting and unreal- 
istic feature of workmen’s compensation 
payments is that the third child increases 
the amount of the allowable payment 12.5 
per cent—a significant percentage increase. 
It declines very slightly for the fourth child 
and does not increase where more than 
four children are in the family. The BLS 
budget, however, has a steadily declining 
percentage increase as family size increases. 


Cost of Living and Benefits 
for Death or Total Disability 


In the case of death benefits (or perma- 
nent total disability benefits), the actual 
benefit in 1913 was $3500. In 1951 and 
1952 the payment was $8160. The real 
benefit (again in terms of CPI adjustment) 
was $4950 in 1913 and $4397 in 1951. These 
figures are for a widow with two children. 

A widow with no children received the 
same benefit in 1913 as a widow with two 
children. However, in 1951 and 1952 her 
money benefit was $6800—or $3664 in terms 
of real benefit. 

Amendments increasing benefits apply 
only to workers injured on or after the effec- 
tive date of the amendment. Adjustments 
to workmen’s compensation legislation do 
not apply to injuries incurred in the past. 
Thus a man permanently disabled in 1927, 
entitled to maximum benefits, received $300 
per year pension for life based on 8 per cent 
of the death benefit of $3750 after the death 
benefit amount had been exhausted. His 
income in 1952 would still be $300 annually 
but in terms of purchasing power this 
would now be equivalent to about $150. 
Under other forms of social legislation— 
for example, unemployment compensation 
or social security laws covering old age 
pensions—benefits have been increased by 
amendments to the law. 


Distribution of Costs 


Another consideration of the effectiveness 
of the Workmen’s Compensation Law in 


TABLE 5 


Percentage of Wage Loss Compensated in 
Industrial Cases Closed in Illinois, 1951 * 


Percentage 


Percentage Borne by 
Borne by Injured 

Type of Case Employer Employee 
Fatal .. was 6 94 
Permanent Total .... ll 89 
Permanent Partial ... 14 86 
Temporary ..... . 29 71 
Average ....... 87 


* State of Illinois, Annual Report on Indus- 
trial Accidents, 1951—Part II, Table 9, A-13. 


Illinois is the percentage of wage loss com- 
pensated (as seen in Table 5). In cases 
closed in 1951 in Illinois the average com- 
pensated wage loss ranged from 6 per cent 
for fatal injuries to 29 per cent for temporary 
disabilities. The average compensated wage 
loss was 13 per cent. The average percent- 
age of wage loss which was therefore borne 
by the injured employee was 87 per cent. 


Benefit Payments 
for Off-Job Injury and Disease 


Illinois has no law providing for tempo- 
rary disability payments for employees 
disabled from nonindustrial accidents and 
diseases.“ However, in Illinois and else- 
where large numbers of employers have 
within the past decade instituted private 
insurance plans, either unilaterally or through 
collective bargaining. These insurance plans 
often pay substantially higher disability 
benefits for any nonoccupational sickness 
or injury than the effective maximum pay- 
able under both the Illinois Workmen's 
Compensation Act and the Illinois Occu- 
pational Diseases Act. The maximum 
weekly compensation rate in over three 
fourths of the cases closed in Illinois in 
1950 was the rate applicable to those either 
childless or with only one child.” That rate 
is now $25.50 per week. 

A survey of some of the major em- 
ployers in Illinois reveals the following 


%* Four states currently have laws providing 
payment for temporary disability from work 
due to nonoccupational causes. They are Cali- 
fornia, New Jersey, New York and Rhode 
Island. A comparison of the maximum weekly 
payments for occupational and nonoccupational 
disabilities in those states, from the United 
States Department of Labor, Bureau of Em- 
ployment Security, Significant Temporary Dis- 
ability Insurance Data, 1951 (1952), is as follows: 
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Compensation for Disability 
Industrial Nonindustrial 
$25 


California ......... 
New Jersey ....... 30 30 
New York . ae | 26 


Rhode Island ..... 28 25 
*Tllinois Department of Labor, Annual Re- 
port on Industrial Accidents in Illinois, Part IT, 
Compensation Cases Closed in 1950 (1951), 
Chart 7. The weekly unemployment compensa- 
tion benefit in Illinois is $27. 
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maximum weekly rates in effect for tempo- 
rary disability from work due to nonindus- 
trial accidents and illness: 


Weekly 

Employer Maxinuon 
American Brake Shoe Com- 

pany $60.00 
Caterpillar Tractor Company 35.00 
Deere & Company....... 30.00 
Ford Motor Company... 43.60 
General Motors Corporation 45.50 
Illinois Bell Telephone Com- 

pany Full wages 
International Harvester Com- 

pany 42.50 
George D. Roper Company 40.00 
Standard Steel & Wire 

Company .. 38.50 


United States Government... Full wages 


United States Steel Corpo- 
ration 26.00 
Western Electric Company. Full wages 


The Waiting Period 


One of the most signifiicant factors in 
determining effective compensation for in- 
juries is the so-called waiting period. This 
is the time which must elapse between disa- 
bility and commencement of benefits. The 
importance of the waiting period can hardly 
be overestimated. The American Accident 
Table indicates that nearly half (47.1 per 
cent) of industrial injuries cause disability 
lasting a week or less.” This means that in 
all those cases the employee bears the full 
burden of any lost time incurred. According 
to Reede, 44 per cent of temporary injuries 
are barred altogether by the waiting period, 
while another 45 per cent are compensated 
but not for the time lost during the waiting 
period.** 

The purpose of the waiting period has 
generally been said to be twofold: first, 
to exclude minor injuries, the cost of which 
can be borne by the worker, and the cost 
of insuring which is out of proportion to 


the benefits which would be disbursed, and, 
second, to minimize the danger of fraudu- 
lent claims. 


The general trend in state compensation 
acts has been decidedly toward reduction 
of the waiting period. This indicates a 
general recognition by state legislators that 
either the purposes of the waiting period 
are not sufficiently important socially to 
justify the harsh effect of throwing the full 
cost of industrial injury upon the worker 
for the periods initially prescribed, or that 
neither fraud nor unreasonable costs result 
from shortening the waiting period. In 1915 
the bulk of the state laws required a two- 
week waiting period before compensation 
payments began.” Today, however, the 
two-week waiting period is practically non- 
existent in compensation acts. One state, 
Oregon, has no waiting period at all, while 
16 states have waiting periods of from one 
to five days, and an additional 33 states 
have waiting periods of one week.™ There 
is no evidence of any kind from the experi- 
ence of the nine states and the federal 
government which have waiting periods of 
only three days, or Alaska with a one-day 
waiting period, or even Oregon which for 
some time has had no waiting period, that 
any significant problems either of cost of 
administration or of fraud have resulted 
from a reduction of the period. 

Since 1912 Illinois has had a unique wait- 
ing period of “six working days.” ™ Since the 
standard work week has dropped from six 
to five working days during the intervening 
years,” the waiting period has accordingly 
lengthened. The effective waiting period 
has, thus, for most employees, increased in 
Illinois since the passage of its first compen- 
sation act, and in this regard Illinois stands 
alone, Illinois, which in the beginning had 
one of the more liberal provisions regarding 
the waiting period, now has one of the 
longest effective waiting periods in the 
country. Today, Illinois is almost the only 
state where an employee may not be eligible 


““Tllinois Bell employees with two years em- 
ployment received full pay for four weeks, half 
pay for nine weeks. The period of benefits 
increases with term of empioyment, with an 
employee with 25 or more years of seniority 
receiving full pay tor a maximum of 52 weeks. 
Of approximately 40,000 employees, 30,000 have 
two years or more of service. 

*1 Federal employees, industrial as well as 
white collar, accrue sick leave at the rate of 
13 days a year with full pay. Sick leave may 
accumulate from year to year. 

= After two years service, Western Electric 
employees receive up to four weeks full pay, 
and half pay for an additonal nine weeks. 
After 25 years service, employees receive full 
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pay up to one year, with half pay for an addi- 
tional 13 weeks. A gradual progression is pro- 
vided between these extremes, depending upon 
the term of employment. 

*% Work cited at footnote 8, pp. 30-31. 

** Work cited at footnote 8, p. 58. 

* Work cited at footnote 8, p. 58. 

* Work cited at footnote 12, p. 21. 

*7 Laws of Illinois (1911), p. 317. 

* In 1911 the average weekly work schedules 
in all manufacturing industries was in excess 
of 56 hours per week. Peterson, Survey of 
Labor Economics (1947), p. 436. By 1952 the 
standard work week was 40 hours per week. 
The author’s estimates are based on annual 
reports of the Bureau of Labor Statistics. 
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for compensation on the eighth day of total 
incapacity after the injury, or even under 
some circumstances after a longer period 
of total disability.” Illinois, like the bulk 
of the other states, has in the intervening 
period provided that if the disability extends 
beyond a specified period of time, compen- 
sation shall be paid from the first day of 
injury. The date for retroactive payment in 
Illinois is 28 days. Eleven states set this 
date at 14 days or less,” and an additional 
seven states have waiting periods initially 
of only three days or less.” 


We have shown how sstate legislatures 
outside of Illinois have increasingly reduced 
the length of the waiting period. Quite 
significantly, employers have seen even less 
justification for a blanket waiting period if 
one is to judge from what they have done 
in their own nonoccupational insurance 
programs. 

Six of the largest industrial employers 
of labor in the State of Illinois are the 
United States Steel Corporation, the West- 
ern Electric Company, the General Motors 
Corporation, the Ford Motor Company, the 
International Harvester Company, and the 
Caterpillar Tractor Company. Ail of these 
companies. have insurance plans covering 
employees disabled from work due to non- 
industrial accident or sickness, as has been 
indicated, Under these plans the waiting 
period has been entirely eliminated in a/l 
cases of accidental injuries by the first five 
employers named; in the latter five, no wait- 
ing period is required in all cases where the 
employee is hospitalized. The elimination 
of the waiting period in the case of non- 
occupational injuries, and in all cases re- 
quiring hospitalization, by major employers 
in their own group insurance plans would 
seem to be clear indication that the argu- 
ments which have been advanced to justify 
the waiting period have been of questionable 
practical validity. 


With temporary total disability payments 
in nonindustrial cases well above compen- 
sation rates in many instances, and with 
many of these employers having also aban- 
doned the waiting period in connection with 
their nonoccupational coverage for accidental 


injury, it can be seen how relatively far 
behind compensation benefits have lagged. 
For example, consider the case of a Ford 
Motor Company employee in Illinois, hav- 
ing one child, who would qualify for maxi- 
mum benefits under the compensation act 
of $25.50 per week or $43.60 under the 
group insurance plan in effect among the 
corporation’s employees. Assuming that 
such an employee were to be temporarily 
totally disabled from work for two weeks, 
he would receive the sum of $25.50 for the 
two-week period if the disablement resulted 
from an injury on the job, the first week 
being eliminated by the waiting period. Ii, 
however, on the other hand, the injury 
resulted from an accident unrelated to his 
employment, he would receive for his 
temporary total incapacity the sum of $87.20 
for the same period of time, or well over 
three times as much! 


Supplementing Compensation Rates 


Employers have in a number of cases ac- 
cepted the fact of the inadequacy of work- 
men’s compensation benefit levels and have 
instituted, either unilaterally or through 
collective bargaining, plans supplementing 
statutory rates. An employee of Western 
Electric may receive full pay during a disa- 
bility that lasts up to a year, if his term 
of employment with the company is long 
enough. Moreover, regardless of the length 
of the disability of such an employee, if it 
results from his employment, he will be 
paid half pay as long as it lasts.” An em- 
ployee of the Illinois Bell Telephone Com- 
pany who is injured in the course of his 
employment can receive full pay for as 
much as a year, and half pay for a period 
not exceeding six years, depending again on 
the length of his employment. The Exide 
Battery Company in Chicago supplements 
workmen’s compensation benefits up to the 
actual wages of the injured worker. The 
Standard Steel and Wire Company, with 
plants in Batavia and Chicago, supplements 
compensation rates to $38.50 per week, 
while the Cribben & Sexton Company of 
Chicago supplements compensation rates 
by $25 per week. The William D. Gibson 


* This would be the case where in the par- 
ticular plant one or more of the days of the 
week, in addition to Sunday, was not a working 
day, due to the five-day or shorter work week, 
an intervening holiday or any other reason. 

* Work cited at footnote 12, p. 21. Fourteen 
days: Arizona, Connecticut, Mississippi, Rhode 
Island and South Carolina; ten days: Wiscon- 
sin; eight days: Massachusetts and Wyoming; 


seven days: New Hampshire; five days: North 
Dakota and Nevada. 
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*% Work cited at footnote 12, p. 21. None: 
Oregon; three days: Delaware, Maryland, Mis- 
souri, Utah and Washington, in addition to 
Rhode Island, South Carolina, Wisconsin and 
Wyoming. 

% As explained in a letter from a representa- 
tive of the Western Electric Company, dated 
November 14, 1952: ‘‘The benefits paid in 
accident disability cases are greater under prac- 
tically all conditions than those required by 
law."’ 
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Company of Chicago pays full wages for 
the first week of disability due to industrial 
injury, which period is ordinarily rendered 
noncompensable due to the waiting period.™ 
Moreover, even if the disability lasts long 
enough to bring into play the retroactive 
provision of the statute, no repayment of 
the initial week’s wages or credit is required. 
Employees of both Illinois Bell and West- 
ern Electric also receive compensation from 
the first day of injury for all work acci- 
dents. The General Motors Corporation 
supplements compensation to the level paid 
under its group insurance plan, which maxi- 
mum weekly benefit is $45.50 per week. 


The Rockford area in the state furnishes 
an excellent illustration of the extent to 
which management has joined with unions 
to increase allowances to employees injured 
on the job. Two employers—the Forest 
City Bit & Tool Company and the Ma- 
rengo Foundry—pay full wages for up to 
13 weeks.* The George D. Roper Company 
and the Sunstrand Company both have a 
maximum compensation rate of $40, pro- 
viding it is no more than two thirds of the 


employee’s regular wages. The Burd Piston 
Company and Liberty Foundries supple- 
ment compensation rates by $10 per week 
for a maximum of 13 weeks. 

The benefits paid the large number of 
federal employees in Illinois is based on 
the Federal Employees’ Compensation Act, 
under which an employee receives, during 
a period of occupationally incurred total 
disability, from two thirds to three fourths 
of his regular rate of pay, with a maximum 
of $525 per month. 

All this seems to suggest that a number 
of employers in the state have recognized 
the inadequacy of present statutory rates. 


Illinois Compensation Rates 
Compared to Other States 


Approximately 30 states have weekly 
maximum compensation rates higher than 
that of Illinois, the nation’s third industrial 
state.” If the nation’s ten most indus- 
trialized states are compared, Illinois ranks 
tenth in terms of its weekly compensation 


% Other provisions in the contract between 
the William D. Gibson Company and the United 
Steel Workers of America, CIO, which directly 
or indirectly affect the question of industrial 
injury, are as follows: 

“Any employee who suffers an injury on the 
job, while employed by the Company, which 
renders him physically incapable of performing 
the regular duties of his job classification, shall 
be offered another job for which he is physically 
qualified without any reduction from his former 
wage rate regardless of seniority. . . . 

“The Company agrees to continue to make 
reasonable provisions for the safety and health 
of its employees at the plant during the hours 
of their employment, and to continue to pro- 
vide protective devices or any other equipment 
necessary to protect them from injury. 

“The Company and the Union and its mem- 
bers agree to comply with the safety, sanitary 
and fire regulations. 

“Safety hazards shall be handled immedi- 
ately. The Company shall recognize the Union 
Safety Committee, each assistance committee- 
man being a member and shall cooperate with 
the Union Safety Committee Chairman. Union 
and Management Chairman shall tour the 
plant at any time. 

“The Company agrees to recognize a Work- 
men’s Compensation Committee of three (3) 
Union members who are appointed by the Union 
to investigate workmen’s compensation cases 
in the plant on Company time and meet with 
Management on agreed to dates. 

“The Company agrees to recognize the 
Union’s Community Services Committee and 
cooperate in helping with the welfare program 
of its employees."’ 

* The applicable provisions in the collective 
bargaining agreements at both plants are 
identical, and the language, which goes beyond 
the question of rates, is as follows: 

“An employee injured while working for the 
company shall be permitted medical aid or 
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treatment on Company time, on the day of the 
injury and during any day thereafter on which 
he works for the Company. If an employee 
entitled to medical treatment at Company 
expense has good and sufficient reason to be- 
lieve the medical treatment given by the doctor 
procured by the Company is not suitable, he 
may select his own doctor. The cost of such 
medical treatment shall be payable in accord- 
ance with the Workmen's Compensation Act 
of Illinois. 

“Any employee in the bargaining unit who 
is hurt during his hours of employment, or 
contracts a disease or illness arising out of and 
in the course of his employment, shall be paid 
his guaranteed hourly wage for all hours lost 
due to such accidents, disease or illness. Such 
payment by the Company shall include Work- 
men’s Compensation payments when and if 
Workmen’s Compensation is paid. These pay- 
ments by the Company shall continue for a 
period of not to exceed thirteen (13) consecu- 
tive weeks.”’ 

All of the provisions cited here and hereafter 
in the Rockford area are embodied in agree- 
ments between the respective managements and 
the UAW-CIO. 

% For purposes of comparison the maximum 
range of temporary total payments in Illinois, 
$25.50 to $34 per week, depending on the num- 
ber of children, has been translated into the 
average weekly maximum compensation rate in 
Illinois. A summary of all cases closed in 1950 
in Illinois showed that 75.9 per cent of all per- 
sons either had no children or one child and 
hence fell within the minimum maximum rate, 
now $25.50; that 12.9 per cent had two children 
and would fall in the $27.20 per week rate; that 
6 per cent had three children and would qualify 
for the rate of $30.60; and that 4.9 per cent had 
four or more children, thus qualifying for the 
maximum maximum, which is now $34 per week. 
See Annual Report on Industrial Accidents in 

(Continued on page 182) 
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rate for temporary total disability, while in 
the first 15, Illinois’ rank is fourteenth, top- 
ping only Texas.” 


The Trend in Insurance Rates 

Up to now we have been considering how 
injured workers have fared under work- 
men’s compensation legislation as it goes 
well into its fourth decade. We shall now 


the act measured in terms of workmen's 
compensation insurance-premium rates in 
Illinois, as well as elsewhere.” 

While the reader is likely to visualize 
compensation insurance rates as a continu- 
ally ascending curve, as have been most 
employer labor costs in the modern era 
with so much emphasis on social legislation, 
the fact is otherwise. Since 1912 workmen’s 


consider how employers have done under compensation insurance rates in Illinois 
APPENDIX | 
Minimum and Maximum Weekly Compensation Payments, 1911-1952, 
Under the Illinois Workmen’s Compensation Act as Amended 
Injured employee with children Year of Change 
under 16 or 18 years’ 1911 1917 1919 1921 1925 1927 1929 
Maximum Weekly Compensation Payments 
0 children $12.00 $12.00 $12.00 $14.00 $14.00 $14.00 $15.00 
1 child .. 13.00 13.00 15.00 15.00 15.00 15.00 
2 children 14.00 14.00 16.00 16.00 16.00 16.00 
3 children 15.00 15.00 17.00 18.00 18.00 18.00 
4 or more children 15.00 15.00 17.00 19.00 19.00 20.00 
Minimum 
0 children $500. $600 ..$ 7020 .$7.50. $7.50 $7.50. $ 7.50 
1 child 6. 80 8.00 8.50 11.00 11.00 11.00 
2 children 7. = 9.00 9.50 12.00 12.00 12.00 
3 children 75 10.00 10.50 13.00 13.00 13.00 
4 or more children 7.5 10.00 10.50 14.00 14.00 14.00 
APPENDIX Il 
Minimum and Maximum Compensation for Death and Permanent Total Disability, 1911-1952, 
Under the Illinois Workmen’s Compensation Act as Amended 
Injured employee Year of Change 
with children 
under 16 or 18 years' 1911 1915 1917 1921 1925 1927 1929 1931 
Widow—no children 
Regular AYE?” $4,000 
Minimum 1,500 $1,650 $2,500 
Maximum 3,500 bet $3,750 4,000 
Widow—1 child 
Regular AYE 4,000 $4,000 $4,350 
Minimum 1,500 1,650 1,750 $2,000 2,150 3,000 
Maximum 3,500 3,750 4,000 4,000 4,200 4,450 
Widow—2 children 
Regular AYE _.. 4,000 4,450 
Minimum 1,500 1,650 1,850 2,100 2,250 3,100 
Maximum : 3,500 4,000 4,250 4,350 4,450 $4,550 4,800 
Widow—3 children 
Regular AVE ._.. 4,000 4,450 4,600 
Minimum rims ©, 1,650 1,850 2,100 2,350 3,200 
Maximum 3,500 4,000 4,250 4,350 4,550 4,700 5,500 
Widow—4 or more 
Regular AYE 4,000 4,450 4,600 
cael L 500 1,650 1,850 2,100 2,350 3,200 
PMNS. 3,500 4,000 4,250 4,350 4,550 4,700 5,500 


Prepared by Illinois Department of Labor Division of Statistics and Research. 

‘Refers to children under 16 years for injuries occurring prior to July, 1949, and to children 
under 18 years for injuries occurring after that date. 

? AYE means average yearly earnings as defined in the act as amended. 


Footnotes 36-39 appear on page 182. 
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have declined 42.7 per cent, even including 
the effect of intervening amendments to the 
law.” The decline, excluding the effect of 
such amendments to the law, would have 
been 69.4 per cent.” 

During the period from October 31, 1938, 
to December 1, 1952, workmen’s compen- 
sation manual rate levels in Illinois declined 
32.4 per cent, including the effect of all 
amendments to the law. During the same 


1939 


$16.50 


194] 


$2,750 
4,400 


3,300 
4,895 


3,410 
5,280 


3,520 
6,050 


3,520 
6,050 


Year of Change 


1943 1945 1947 1949 
Weekly Compensation Payments 
$17.63 $18.00 $19.50 $22.50 
17.63 18.00 19.50 22.50 
18.80 19.20 20.80 24.00 
21.15 21.60 23.40 27.00 
23.50 24.00 26.00 30.00 


$ 8.81 
12.93 
14.10 
15.28 


16.45 


$ 9.00 
13.20 
14.40 
15.60 
16.80 


$ 9.75 
14.30 
15.00 
16.90 
18.20 


$11.25 
16.50 
18.00 
19.50 
21.00 


1943 1945 1947 1949 


$3,750 
6,000 


$2,938 
4,700 


$3,000 
4,800 


$3,250 
5,200 


3,600 
5,280 


3,900 4,500 
5,785 6,675 
3,720 
5,760 


4,030 
6,240 


4,650 
7,500 


3,840 
6,600 


4,800 
8,000 


3,840 
6,600 


4,800 
8,500 
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general period, the corresponding change 
for the country as a whole was a decline 
of 14 per cent, including the effect of the 
law amendments. Excluding amendments 
to the law, Illinois rates declined 52.9 per 


APPENDIX Ill 
Percentage Change in Compensation Insur- 
ance Manual Rate Levels by States 
1941-1951 
Change 
ing ffect 
of Law 
Amendments 
—52.8 
— 48.1 
30.6 
62.1 
11.0 


Composite 
Change 
1941-1951 
— 46.5 
—15.4 


State 
Ala. 
Ark. 
Calif. 
Colo. 
Conn, 
Del. 
Fla. 
Ga. 
Hawali 
Ida. 


Minn. 
Miss. 
Mo. 
Mont. 


Tenn. 

Texas 

Utah 

Vt. 

Va. 

Wis. 

Country-Wide Changes in 

pensation Rate Levels 
—19.1 


1951 
‘ 30.1 — 54.4 
$25.50 26.8 42.9 : 
17.60 27.20 378 
19.80 30.60 34.7 
22.00 34.00 44.3 53.7 : 
15.6 35.9 
$8 $12.75 Ill. 26.8 41.2 
12%) 18.70 Ind. 34.5 —48.2 
13) 20.40 lowa 30.5 50.2 
14) 22.10 Kan. 43.8 48.3 
5 
15m) 23.80 Ky. 25.9 -51.3 
La. —19.2 —33.4 
Me. 44.9 — 53.1 
Md. — 37.1 47.9 
Mass. + 30.3 30.8 
Mich. — 32.5 52.8 
30.4 41.7 
—12.0 12.0 
95 
1951 —31.2 38.6 
$6,800 - 37.0 51.9 
6,800 N. H. -16.1 35.4 
N. J. 41.7 54.4 
N. M. 28.0 41.8 
ees N. Y. + 4.3 11.2 
N.C. -32.8 39.0 
6,800 Okla. 37.7 48.6 
3,643 5,270 Pa. — 445 54.1 
5,640 8,160 x. & 4-24.9 —13.0 
4.6 4.6 
| 3,760 4,160 5.440 SD. 27.6 49.4 
6,463 7,150 9,100 46.1 , 
37.9 
6,800 60.6 
3,760 | 4,160 5,440 34.7 
6,463 7,150 9,600 50.1 | 
-45.9 
Com- 
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cent below their base, while the country-wide 
decline was 35.6 per cent from its base.” 


A study of the decade from 1941 to 1951 
shows that Illinois compensation premium 
levels declined 26.8 per cent compared to 
a countrywide decline of 19.1 for the same 
period. If we exclude the effect of amend- 
ments to the law, Illinois rates declined 
41.2 per cent during the period, compared 
to a countrywide decline of 35.8 per cent. 
A table showing corresponding figures for 
each of the private-insurance-financed states 
appears in Appendix III, page 181." It indi- 
cates that in only three states—Massachu- 
setts, New York and Rhode Island—was 
there an increase in compensation rate levels 
during the period from January 1, 1941, 
through January 1, 1951. 


Corresponding material was sought from 
the National Council on Compensation 
Insurance relative to occupational disease 
insurance rate changes. The exact material 
sought was not available, according to the 
national council, but upon its own initative 
it did supply successive occupational-disease 
rates since 1936 for three “of the more 
important classifications.” ‘They showed 


pational manual rate level since 1936 of 
84 per cent in Illinois, including the effect 
of the law amendments. 


Recommendation for Action 


Measured in real terms, workmen’s 
compensation benefits in Illinois have de- 
clined during a period when real earnings 
and other employer labor costs have risen 
markedly. Benefit payments and the wait- 
ing period in Illinois suffer in comparison 
to provisions in the laws of other industrial 
states, as well as to provisions for pay- 
ment by private employers and the federal 
government for nonoccupational diseases and 
injuries. In recognition of these inadequa- 
cies, a number of employers and unions 
have negotiated agreements supplementing 
the benefits provided by law for industrial 
injuries. 

The material here presented suggests that 
the “walk” which was referred to in the 
introductory quotation has been a long one 
but not necessarily a forward one, and 
serious consideration might well be given 
to whether the time has now arrived to “run a 
little and do what the gentlemen suggest ought 


an average decline in the appropriate occu- to be done... .” [The End] 
(Footnote 35 continued) Industrial Maximum Weekly 
Illinois, Part II, Chart 7 (1951). Distributing State Rank * Compensation Rate ** 
the 3 per cent unaccounted for in the same _ Ind. .. 9 27 

ratio as the remaining 97 per cent, the weighted Wis. 10 37 

average maximum compensation rate for tempo- Conn. . él 36 

rary total disability in Illinois is found to be Texas : 12 25 

$26.50 per week. This effective rate of $26.50 N.C. ac a 30 

is then compared to the maximum weekly com- Mo. ae peas 14 30 

pensation rates for temporary total disability Md. .. Pots 15 32 


in all of the states as compiled by the United 
States Department of Labor in the January, 
1953 issue of Labor Information Bulletin, pp. 
6-7. On the question of comparing state com- 
pensation acts on the basis of the rate for 
temporary total disability, the Bulletin states at 
p. 7: “The accompanying chart showing the 
benefits for temporary total disability can be 
used as a yardstick to compare compensation 
benefits under the various laws, for it is in this 
category that most compensation cases fall."’ 


% Industrial States with Compensation Rate 


Industrial Maximum Weekly 

State Rank * Compensation Rate ** 
N. Y 1 $32 

2 30 

Til, 3 25.50-34 (weighted av- 

erage $26.50) 

Ohio 4 32.20 

Mich 5 28-38 

N. J 6 30 

Mass, 8 30 plus $2.50 per week 


for each dependent 


* The states in order of industrialization by 
value added by manufacture, Census of Manu- 
facturers, 1947, revised May 5, 1950. 

** United States Department of Labor, Labor 
Information Bulletin, January, 1953, at pp. 6-7. 


182 


*% Compensation insurance premium rates are 
based on the cost per $100 of payroll. 

% During the same period there has been an 
increasing tendency on the part of employers 
to qualify as self-insurers. Since self-insurance 
is voluntarily undertaken, it would appear to be 
a reasonable assumption that costs to self- 
insurers are below insurance costs for the same 
coverage. 

* The source of these statistics is the Na- 
tional Council on Compensation Insurance, 45 
East 17th Street, New York 3, New York, ina 
letter dated December 22, 1952. The national 
council is the advisory association established 
by the insurance companies for purposes of 
rate setting. The assistance of the national 
council is gratefully acknowledged. 

#From material supplied by the National 
Council on Compensation Insurance by letter 
dated December 10, 1952. 

“This material was correlated by J. H. 
Phillips, vice-president and actuary of the Em- 
ployer’s Mutual of Wassau, from data supplied 
by the National Council on Compensation In- 
surance. 

“Letter dated January 22, 1953, from the 
national council. The three occupational codes 
cited by them were No. 3081 covering iron 
foundries, No. 3082 covering foundries casting 
steel, and No. 3085 covering foundries working 
with nonferrous metals. 
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Union Jurisdiction 


By HENRY H. ALBERS 


UNION DOMINATION OF WORKERS AND WORK WAS DRASTICALLY 
ALTERED BY TAFT-HARTLEY. HERE IS A LOOK AT THE IMPACT 
OF THE LAW ON UNION JURISDICTION. ALSO DISCUSSED ARE 
SUCH MATTERS AS THE CURRENT CHANCES FOR CIO-AFL MERGER 


HIS ARTICLE reviews the manner 

in which the government has filled the 
gap resulting from the breakdown of ex- 
clusive jurisdiction in the organized labor 
movement. The impact of jurisdictional 
conflict over bargaining rights upon the 
administration of the law is also given at- 
tention. The recent change in the leadership 
of the top federations has revived the ques- 
tion of organic unity. The contribution that 
could be made by such unity in the labor 
movement and the shape that organic unity 
might take is given particular consideration. 
Before discussing these problems a _ brief 
analysis of the term “union jurisdiction” fol- 
lows in the next paragraphs. 

The usage of the term “union jurisdiction” 
reflects a variety of meanings. Most unions 
seem to mean by jurisdiction the claim over 
workers or work set forth in their constitu- 
tions... Others consider jurisdiction as a 
right granted by a labor federation, such 
as the American Federation of Labor. A 
distinction is sometimes made between the 
jurisdiction defined in a union’s constitution 
and the union’s “actual jurisdiction.” Juris- 
diction is also used to mean the workers 
over which the union has bargaining rights. 

The literature has generally defined union 
jurisdiction as the workers or the work 
which a union claims or which has been 
assigned to it by a federation.? This defini- 


tion leads to a great deal of confusion. Some 
unions do not make formal jurisdictional 
claims; others do not belong to a federation. 
Often unions have organized only a small 
portion of the jurisdiction claimed. In other 
instances, several unions claim the same 
jurisdiction. Some unions change their ju- 
risdictional claims after organization into 
new areas has already been accomplished. 
Some useful purpose might be served by 
defining union jurisdiction as the workers 
or as the work actually under the control 
of the union. Jurisdictional claims are ex- 
pressions of intent. Jurisdictional grants 
from federations give these claims some 
degree of exclusiveness. The result in each 
of these cases may or may not be actual 
jurisdiction over workers or work. 


A generic distinction may be made be- 
tween work and bargaining jurisdiction. 
Work jurisdiction means that particular em- 
ployment opportunities are the exclusive 
property of the members of a particular 
union. A union that enforces work assign- 
ments to its members exclusively or prefer- 
entially is assuming jurisdiction over work. 
Work jurisdiction is a restriction of the 
employer’s freedom to hire. From another 
perspective, it imposes limitations upon the 
employment opportunities of workers out- 
side the union. Bargaining jurisdiction is 
the area within which the union acts as the 


1 Seventy-five unions were asked to define 
their jurisdiction. 

* For instance, Florence Peterson, American 
Labor Unions (New York, Harper and Brothers), 
p. 272; Ruggles Nathaniel Whitney, Jurisdic- 
tion in American Building-Trades Unions (Bal- 
timore, Johns Hopkins Press, 1914), p. 11; 
Phillip Taft, Economics and Problems of Labor 
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(New York, Stackpole and Heck, Inc., 1942), 
p. 511; Perlman uses the term ‘‘official ‘juris- 
diction’ ’’ to describe the jurisdictional rights 
granted in federation charters. Commons and 
Associates. History of Labour in the United 
States, Vol. Il (New York, Macmillan Company, 
1918), p. 536. 
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exclusive bargaining representative. ‘lo at- 
tain work or bargaining jurisdiction the 
union must first establish sovereignty over 
the anarchy of the individualistic labor market. 
It must also combat the attempts of other 
unions to establish sovereignty. 

The outlawing of closed shop and prefer- 
ential-hiring arrangements by the Taft- 
Hartley Act has changed the meaning of 
work jurisdiction. Particular work oppor- 
tunities are no longer the exclusive property 
of the members of a particular union. The 
union may through a union shop force work- 
ers to join the union after they are hired. 
However, it no longer has jurisdiction over 
work in the past meaning of that term. This 
change in the substantive meaning of work 
jurisdiction does not mean that work assign- 
ment disputes have been eliminated. Work 
assignment disputes may still arise when 
a union demands that the employer assign 
work to the workers it represents rather 
than to workers represented by another 
union. Such disputes were made an unfair 
labor practice by Section 8 (b) (4) (D) 
of the Taft-Hartley Act. Section 10 (k) 
provides that when a union is charged with 
such an unfair labor practice, the Board is 
“empowered and directed to hear and deter- 
mine” the dispute, unless the parties in- 
volved submit evidence within ten days that 
they have resolved the dispute or agreed 
upon methods of voluntary adjustment.* 
Bargaining jurisdictional disputes involve 
an attempt by two or more unions to attain 
exclusive bargaining rights over a given 
group of workers. These disputes have, 
since the Wagner Act, been resolved by 
the representation procedure set forth in 
Section 9. A summary of the basic problems 
associated with such disputes and the con- 
tribution that could be made by organic 
unity is the principal aim of this article. 


The Wagner Act gave the National Labor 
Relations Board the discretionary power to 
determine whether the “appropriate unit” 
should be “the employer unit, craft unit, 
plant unit, or sub-division thereof.”* The 
delineation of the appropriate unit is basi- 
cally a two dimensional problem. First, the 
Board must designate the kinds of employees 
to be included in the unit, that is, whether 
craft groups, maintenance and office workers 
and general production workers should be 
included in the same unit or whether sepa- 
rate units should be established for any or 
ali of these general categories. The second 
dimension of the appropriate unit is the 
area of the unit, that is, whether the unit 
should include the employees in a depart- 
ment, a plant, several or all the plants of 
one company or a group of employers. 

The Board was given broad discretionary 
power to determine the appropriate unit. 
The law said only that the Board shall 
decide the kind of unit that would “insure 
to employees the full benefit of their rights 
to self organization and to collective bar- 
gaining.” In accordance with this broad 
legislative mandate two problems face the 
Board: (1) It must decide what kind of 
bargaining unit will best effectuate collective 
bargaining; (2) the bargaining unit must 
also be considered as an area within which 
“majority rule” will determine the bargain- 
ing representative. With the breakdown 
of organic unity, however, an important by- 
product of the appropriate unit question 
became the resolution of union jurisdictional 
disputes. The kind of unit designated will 
often determine which of two or more unions 
will attain jurisdiction over a given group of 
workers. The importance of this aspect of 
the appropriate unit question is expressed 
in the Smith Report: 

“This controversy concerning the appro- 
priate bargaining unit is deemed so funda- 
mental by the American Federation of 
Labor as to reach the very root of the prob- 
lem of whether an administrative agency 
should have the inherent power and authority 
to determine the structure of organized 
labor through its policies, practices and 
decisions.” * 


*For a discussion of work jurisdictional 
problems arising out of government interven- 
tion: Paul Fisher, ‘‘The Settlement of Work 
Jurisdictional Disputes by Government Agen- 
cies,"’ Industrial and Labor Relations Review, 
April, 1949, pp. 335-359; John T. Dunlop, 
“Jurisdictional Disputes,'’ Proceedings of New 
York University Second Annual Conference on 
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Labor (Albany and New York, Matthew Bender 
and Company, 1949), pp. 477-505. 

‘National Labor Relations Act, 49 Stat. 449 
(1935), See. 9 (b). 

5 Sec. 9 (b). 

* Report of Special Committee to Investigate 
the Nationa! Labor Relations Board, House Re- 
port 3109, Part 1, Submitted by Mr. Smith of 
Virginia, December 30, 1940, p. 67. 
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Craft-Industrial Unit Problem 


The Board was faced with the problem 
of resolving a union jurisdictional issue when- 
ever unions clashed over the issue of craft 
severance from a comprehensive unit. The 
first important decision involving this prob- 
lem was the Globe Machine and Stamping 
Company case,’ in which the Board ruled 
that a separate craft unit would be estab- 
lished if a majority of the craft workers 
preferred such a unit. If the craft workers 
voted against a separate unit they were 
included in the more comprehensive unit. 
The use of the “Globe doctine” was predi- 
cated on the assumption that either unit 
(comprehensive or separate craft units) 
would be appropriate for collective bar- 
gaining purposes. 

Differences of opinion secon arose within 
the Board as to when the “Globe doctrine” 
should be applied. There seemed to be gen- 
eral agreement that a Globe election was 
proper when there was a history of sepa- 
rate bargaining by the craft group. The 
dissenting Board members argued that the 
Globe election should not be used to break 
up an established industrial unit with a 
history of successful bargaining. This ar- 
gument was set forth in the second important 
Board decision on the determination of the 
appropriate unit, the American Can Company 
case.” The American Can decision was in part 
a recognition that an established industrial 
unit with a successful history of collective 
bargaining should take precedence over the 
desires of small groups within that unit. 
While the Globe doctrine emphasized the sel f- 
determination philosophy of the act, the 
American Can case expressed the idea that 
the full benefits of collective bargaining 
might in some cases be best effectuated by 
a refusal to allow small groups to break 
away from industrial units with a_ past 
history of successful collective bargaining 
agreements. The American Can decision did 
not replace the “Globe doctrine,” but rather 
limited the use of Globe elections for any 
and every “craft” that desired a separate 
unit. An important reason for this limitation 
was to prevent raids by one union upon the 
jurisdiction of another. 


Two important problems are implicit in 
the American Can doctrine: first, what con- 
stitutes a successful history of bargaining 


on a broader unit basis; second, what is a 
legitimate craft group. The AFL argued 
that “a history of bargaining which can be 
traced no further back than the creation 
of the National Labor Relations Act itself 
cannot justifiably constitute a history of 
bargaining that can equitably deny to crafts- 
men the right to be bargained for by their 
craft unions whenever they freely choose to 
do so.”* The federation contended that 
“bargaining or organizing since the enact- 
ment of the Act is no test, for often because 
of expediency, mass production plants have 
been organized on an industrial unit basis, 
particularly when being organized for the 
first time.””* The coal industry was cited 
as an example of the time necessary to 
justify stabilizing an industrial unit on the 
basis of bargaining history. Any of the 
then newly organized industrial units, such 
as automobile and steel, would thus be elimi- 
nated from the coverage of the American 
Can doctrine. 


The CIO feared that the Board would 
go too far in permitting the AFL unions 
to carve out “crafts” from established indus- 
trial units. It was opposed to the use of 
the “Globe doctrine” if used “in almost every 
instance on the sole requirement of separate 
application.” " The argument was essentially 
the preschism controversy over exclusive 
jurisdiction for the basic production in- 
dustries. The CIO had successfully organized 
and established collective bargaining in 
these industries. Once organized it was a 
relatively easy matter for AFL unions to 
organize small groups in these industries 
and obtain jurisdiction, if the Board per- 
mitted separate units.” This possibility was 
especially true in the event that factional 
problems within the industrial 
union wage 
spreads between unskilled and skilled occu- 
pations. Some always 
present within a union and this can often be 


occurred 
caused by problems as 


dissatistaction is 


crystallized into schism through the efforts 
of a rival union. 


The meaning of “craft” was also a per- 
plexing problem. The AFL version was 
so broad as to include any and every variety 
of workers. The CIO wanted to limit craft 
units to “a clearly defined craft group.” ™ 
The CIO tended to look for its definition 
of “craft” to the old established crafts of the 


73 NLRB 294 (1937). 

NLRB 1252 (1939). 

®* AFL, Proceedings, 1946, p. 131. 

1” See footnote 9. 

" CIO, Constitutional Convention, 1941, p. 81. 

2 Out of 260 cases studied, where ‘Globe 
elections’’ were allowed, the craft union won 
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in 80 per cent of the cases. Harry A. Millis, 
and Emily Clark Brown, From the Wagner 
Act to Taft-Hartley (Chicago, University of Chi- 
cago Press, 1950), p. 144. 

" Work cited at footnote 11, p. 81. 
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AFL, the building trade crafts, printers 
and stone cutters. The AFL wanted “craft” 
to include skilled workers in the newly or- 
ganized industrial unions. It argued that 
“the intent of Congress was that if a ma- 
jority of a craft or class as a unit wanted 
to have representatives of their own the Board 
would so decide as a matter of course.” “ 
In 1938, the federation accused the Board of 
being “biased and prejudiced against the 
American Federation of Labor and its affil- 
iates” and that “there is a manifest purpose 
on the part of the Board to change the his- 
torical structure of our National and Inter- 
national Unions and in effecting such change 
to destroy our unions.”™” The convention 
adopted unanimously recommended amend- 
ments to the act, the first of which requested 
a statutory limitation on the Board’s dis- 
cretionary power on the appropriate unit 
which would make it “obligatory on the 
Board to grant a craft or class the right to 
select its bargaining representative by ma- 
jority vote.” * These recommendations were 
sent to Congress and were the subject mat- 
ter of Congressional investigations of the 
Board by the Senate and House Committees 
on Labor and by the Smith Special Investi- 
gating Committee. The Smith committee 
was highly critical of the Board and charged 
it with a CIO bias. However, the amend- 
ments recommended by the committee failed 
to pass the Senate. 


Both the AFL and the CIO made at- 
tacks upon members of the Board. Pres- 
sure was exerted by both federations upon 
the President of the United States and the 
Senate for appointment of men who al- 
legedly favored one or the other. When 
Chairman J. Warren Madden’s tenure ex- 
pired in 1940, the CIO supported Madden’s 
reappointment and lauded his “realistic 
understanding of social and economic prob- 
lems.” Edwin S. Smith was also con- 
sidered with favor by the CIO as a sup- 
porter of industrial units in “the basic and 
mass-production industries.” The Ameri- 
can Federation of Labor opposed Chairman 
Madden because of his “close association 
with the past, unsatisfactory experience and 
policies of the Board” and because of “Mr. 
Madden’s cooperation with Mr. Edwin 
Smith, an avowed opponent of the principles 
on which the American Federation of Labor 
is founded.”” However, the charges and 
countercharges against Board members were 
not always consistent. The CIO attacked 


United Press 


Although it looks casual and easy 
here, dipping in glaze is a tricky and 
difficult skill, acquired only after 
long training. Each piece must be 
completely covered and then care- 
fully shaken to prevent ‘‘curtains.” 


new Board member William M. Leiserson, 
charging him with making concessions “to 
the demands of A. F. L. craft unions.” 
The executive council of the AFL reported 
to the 1939 convention that the craft form 
of organization is for all practical purposes 
denied the right to exist “as long as Board 
member Leiserson retains his present view.” ” 
On the other hand, Chairman J. Warren 
Madden was lauded for his dissent in the 
American Can case. The sentiments of both 
the AFL and CIO in respect to particular 
Board members were flexible to the extent 
that Board member arguments supported 
the view of one or the other party in particu- 
lar decisions. In general, the AFL was 
more critical of the Board than was the 
CIO. One reason was that the AFL wanted 
“Globe elections” whenever a craft union 
petitioned for a craft unit in a more inclu- 
sive area. The Board, including those mem- 
bers who were willing to “Globe” a large 
number of petitions, felt that such a course 


™% AFL, Proceedings, 1937, p. 131. 

% AFL, Proceedings, 1938, p. 344. 

%# See footnote 15. 

™ Work cited at footnote 11, p. 81. 
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would not effectuate the fullest benefits from 
collective bargaining in many areas with 
successful bargaining history in an industrial 
unit. This attitude continued even after the 
Labor-Management Relations Act of 1947 
limited the discretionary power of the Board 
in respect to the industrial-craft unit problem. 


There seems to be little support in fact 
of a charge of an anti-AFL bias on the part 
of the Board. In spite of AFL protests, 
the AFL fared better than the CIO in con- 
tested appropriate-unit petitions. Of a total 
of 71 contested cases, AFL unions received 
the unit requested in 64.5 per cent of the 
cases, compared with 50 per cent for the 
CIO in its petitions. AFL unions were 
denied a craft as against an industrial unit 
in only 54 cases during a two-year period. 
In 40 of these, bargaining history was the 
principal consideration, In 38 cases, the 
Board permitted craft units in a more in- 
clusive unit with a previous history of 
bargaining. The Board could not avoid of- 
fending one or the other group in cases 
involving requests for different units by two 
or more unions, The difference of opinion 
that was present in particular cases can be 
credited to the lack of any easy formula 
for resolving the problem. 


The Board has to decide whether a de- 
mand for craft separation is genuinely 
prompted by the desires and needs of the 
group concerned or whether the action con- 
stitutes raiding by a rival union, A failure 
to do so would contribute to instability in 
those areas where bargaining in a more 
comprehensive unit had been successful. 
On the other hand, if the Board conformed 
too rigidly to the American Can doctrine, a 
change from comprehensive to craft unit 
might be prevented even though a change 
in economic and technological conditions 
warranted a separate craft unit (or units). 


Chairman Harry A. Millis, while con- 
cerned with stability, thought the American 
Can doctrine “unduly static, freezing the in- 
dustrial unit and sometimes resulting in in- 
equity to true craft groups.”™ In General 
Electric Company,” the Board permitted sev- 
erance of a craft which had been included 
in an industrial unit for seven years. The 
criteria used by the Board was that the 
craft workers (pattern-makers) constituted 
a true craft and not a mere dissident fac- 


tion, that they had maintained their sepa- 
rate identity and their craft-union affiliation. 
An important consideration in this and other 
cases involving craft severance was whether 
or not the workers in question constitute a 
“true craft group.” The criteria used by 
the Board to determine “craft status” were 
as follows: (1) the length of apprenticeship 
required to attain journeyman status; (2) 
“that other craftsmen cannot successfully 
duplicate the essential operations of the 
craft”; (3) that the workers are “qualified 
to work at their trade in a variety of indus- 
tries, with the result that the labor market 
for them is not confined to the plant or to 
the industry in which they are engaged at 
the moment.”™* However, the “true craft” 
criterion is not always the controlling or 
only factor considered by the Board. 


In the years following the General Electric 
decision, the Board assumed an increasingly 
liberal policy toward the severance of bona 
fide craft groups from comprehensive units 
with a history of successful collective bar- 
gaining. One instance was the Phelps Dodge 
Corporation case,” in which the Board per- 
mitted separate craft and departmental units 
on the theory that the crafts had maintained 
their separate identity. The Board chair- 
man objected because of a long history of 
successful bargaining in a more comprehen- 
sive unit. In this case, nine separate voting 
units were designated, the description of 
which required seven pages. 


Craft Units and Taft-Hartley 


In 1947, the discretionary power of the 
Board in determining the appropriate unit 
was limited by the Labor-Management Re- 


lations Act. Under this act, the Board 
was not permitted to “decide that any craft 
unit is inappropriate on the ground 
that a different unit has been established 
by a prior Board determination, unless a 
majority of the employees in the proposed 
craft unit vote against separate representa- 
tion.”™ In Matter of National Tube Com- 
pany,* the Board rejected unanimously the 
contention of the petitioning craft union 
that the Board was compelled under Sec- 
tion 9 (b) to grant a Globe election. The 
Board reasoned that its discretion to find a 
craft unit inappropriate is not limited “so 


21 Work cited at footnote 12, pp. 143-144. 


2 Work cited at footnote 12, p. 144; Harry A. 
Millis succeeded J. Warren Madden as Board 
Chairman in November, 1940. 


23 58 NLRB 57 (1944). 
** See footnote 23. 
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erals and Chemicals Corporation, 71 NLRB 878 
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26 61 Stat. 136 (1947). 
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*° 76 NLRB 1199 (1948). 
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long as there is no, reliance upon the fact 
that a different unit has already been estab- 
lished by a prior Board determination.” In 
the Board’s opinion the American Can Com- 
pany decision was not overruled by legis- 
lation. However, even on the assumption 
that this was Congress’ intent “it is clear 
that the only restriction imposed by Sec- 
tion 9 (b) (2) is that such prior determina- 
tion or bargaining history may not be the 
sole ground upon which the Board may de- 
cide that a craft unit is inappropriate with- 
out an election.” 

In general, the Board has followed the 
reasoning of the National Tube case in those 
industries where the work performed by the 
“craft” group is a regular and indispensable 
segment of and is inextricably integrated 
with the production process. The Board 
refused to permit a separate unit of elec- 
tricians employed in an automobile assembly 
plant because their work was an integral 
part of the production process.” The Board 
refused to permit a separate unit of boiler 
room employees and engine room employees 
in the wet-milling industry because bar- 
gaining in the industry had _ traditionally 
followed an industrial pattern and because 
their functions were closely integrated with 
the production process.” It refused to rec- 
ognize as “craftsmen,” die-cutters in the 
manufacture of aluminum foil labels, em- 
ployees engaged in window display work in 
retail department stores, appliance service- 
men in retail stores, loom fixers in textile 
manufacturing plants, riggers and crane 
operators, pipe coverers and garage me- 
chanics in an oil refinery.“ On the other 
hand, the Board reversed its former policy 
and permitted a separate multicraft unit of 
maintenance employees in a “typical manu- 
facturing plant” on the grounds that “the 
members possess interests in common, distine! 
from those of the production employees.” ” 


Area of the Unit 


The discussion has thus far been con- 
cerned with problems involving the kinds 
of workers to be included in the unit, At- 
tention is now given to the area of the unit, 
that is, whether a unit should include the 
employees in one plant, several! or all plants 
of one company or group of employers. 
The shaping of the area of the bargaining 
unit, like gerrymandering in an election dis- 


trict, may give an advantage to one union 
over another. One good example of such 
an instance is afforded in the Pacific Coast 
longshoremen cases.” In 1938, the Board 
established a coast-wide jurisdiction for the 
then newly organized International Long- 
shoremen’s and Warehousemen’s Union 
(CIO), which had a total membership oi 
over 12,500 longshoremen or approximately 
75 per cent of the longshoremen on the 
Pacific Coast. The AFL International 
Longshoremen’s Association had a majority 
in four ports and would have attained juris- 
diction in these ports had port-wide units 
been designated. The Board’s reasons for 
establishing a coast-wide unit were: (1) 
that a coast-wide employer association—the 
Waterfront Employers’ Association of the 
Pacific—existed and (2) that collective bar- 
gaining on a local port basis was unsound. 
The Board believed that these considera- 
tions outweighed the desires of AFL locals 
in the four ports in which they had a majority. 


The AFL executive council called the 
case “a precedent for combining all steel, 
automobile, and unions in similar large 
industries and all the employers in these 
respective industries as one unit, so as to 
effectively throttle and destroy individual 
American Federation of Labor unions be- 
cause the number of members in the aggre- 
gate in the American Federation of Labor 
unions in these industries may be less than 
the aggregate members in the C. I. O. 
unions.” The AFL feared that the Board 
would establish industry-wide units in the 
areas the CIO had successfully established 
industrial unions. If such were the case, the 
AFL would gain little or no jurisdiction in 
steel, automobile, meat packing and other 
such basic manufacturing industries. The 
only way the AFL unions could gain juris- 
diction in industries already organized by 
the CIO was by raiding small groups. 
Organizing an entire industry with opposi- 
tion from a hostile established industrial 
union was not a feasible venture. The only 
practical plan of action for the AFL unions 
was to organize a small portion of the 
industry (a department, a plant, several 
plants or a company) and thus in a piece- 
meal fashion gain jurisdiction in the indus- 
try. In 1941, when the Board reversed its 
1938 longshoremen decision and permitted 
separate port units, the CIO accused the 


*® Ford Motor Company, 78 NLRB 887 (1948). 

™ Corn Products Refining Company, 830 NLRB 
362 (1948). 

™ NLRB, Fourteenth Annual Report, 1949, 
p. 34, note 31. 
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The strongest bond of human sym- 
pathy, outside of the family rela- 
tions, should be one uniting all 
working people, of all nations, and 
tongues, and kindreds. Nor should 
this lead to a war upon property, or 
the owners of property. Property 
is the fruit of labor; property is de- 
sirable; is a positive good in the 
world. That some should be rich 
shows that others may become rich, 
and hence is just encouragement to 
industry and enterprise. Let not him 
who is houseless pull down the house 
of another, but let him work dili- 
gently and build one for himself, 
thus by example assuring that his 
own shall be safe from violence 
when built.—Abraham Lincoln to a 
committee from the Working-Men's 
Association of New York in 1864. 


Board of desiring “to placate the unreason- 
able demand of the AFL officials.” On 
the other hand, the AFL executive council 
lauded the Board for recognizing the prin- 
ciple of self-determination and indicating 
that “the choice of the employees involved 
was to be given paramount consideration 
which is consistent with the basic philosophy 
of the Act.”™ 

In the first Libbey-Owens-Ford Glass Com- 
pany case,” the Board decided that the 
establishment of separate plant units would 
“seriously impede and obstruct the efforts 
of the far larger number of employees at 
the other plants effectively to organize and 
bargain collectively.” * As in the first long- 
shoremen case, the primary consideration 
was the collective bargaining precept of the 
act. A little later in the Chrysler Corporation 
case,” the Board reversed its Glass Company 
policy and refused to establish a multiplant 
unit because it would impose a bargaining 
representative upon employees against their 
choice. Later, in the second Libbey-Owens- 
Ford case,” the Board permitted a separate 
plant election. In his dissenting opinion, 
Mr. E. S. Smith argued that the Board 


should permit the broadest industrial unit 
in which self-organization has been effec- 
tive. A failure to do so would mean the 
determination of the area of the unit by 
the smallest number of employees. The em- 
ployer would be forced to deal with many 
separate groups of employees. The im- 
portant consideration for purposes of this 
discussion is that too many separate units 
might result in the division of otherwise 
homogeneous economic and administrative 
spheres into a battleground for rival unions. 
Were this not a problem, a gradual expan- 
sion of the area of the unit as the union 
gained a majority in particular plants or 
companies would be a sound evolution of 
union growth in partially organized indus- 
tries." The danger in such a policy lay in 
the possibility that several unions might 
gain jurisdiction in the smaller units, which 
would make impossible bargaining on a 
broader scope at a later time. Had the 
labor movement been able to enforce “ex- 
clusive jurisdiction,” the areas in which an 
employer, multiemployer, area-wide or in- 
dustry unit was desirable could have been 
organized in a piecemeal fashion without 
the danger that later a broader unit could 
not be established because of union juris 
dictional conflict. 

In general, the AFL was opposed to broad 
units, but not when such a unit was strategi- 
cally advantageous. For instance, the AFL 
wanted the entire telegraph system included 
in one unit after the merger of the Postal 
Telegraph Company and the Western Union 
Company. The CIO demanded separate 
units, which was also contrary to its usual 
position on the matter. The reason was the 
relative strength of the two union groups. 
The AFL had a majority of workers in the 
system and therefore was in a position to 
win jurisdiction throughout the entire sys- 
tem to the complete exclusion of the CIO. 
The Board divided the system into seven 
separate units.” The result was an AFL 
victory in all units except the New York 
district. However, in denying the AFL 
petition for a nation-wide bargaining unit, 
the Board stated that the denial did not 
preclude later merging of the divisional 
units, 

Bargaining history has been an important 
consideration in Board decisions on the area 
of the unit. As in the craft-industrial issue, 
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Act which prevents the Board from giving 
‘controlling’ weight to the extent to which 
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the Board has protected multiplant and 
multiemployer units “which have stood the 
test of time.”“ The Board has been re- 
luctant to sever a constituent plant when 
all or several of the plants of an employer 
have been treated historically as a single 
unit. Multiple-employer units have generally 
been found appropriate where all employers 
have either as a formal association or in 
some other manner bargained with a union 
representing all their employees. In several 
cases,“ however, the Board has refused to 
include employers not formally members of 
an association, even when they desired to 
accept the association agreement. The dan- 
ger in breaking up a broad unit is that 
incentive is given to raiding and instability.” 
It is much easier to break up a broad unit 
than to re-establish one. Once two unions 
attain jurisdiction in two or more smaller 
units the Board cannot easily reverse itself 
even though collective bargaining may in 
the future dictate combining these units. 
For instance, the breakup of the area-wide 
longshoring unit into port-wide units cannot 
be easily reversed so long as the American 
Federation of Labor unions maintain juris- 
diction in some of the ports.“ The problem 
is especially difficult if the jurisdiction of 
the rival unions becomes more equal. 


Majority Elections 


The “majority rule” concept gave the 
union jurisdiction over all workers in an 
appropriate unit if it obtains a majority 
vote. The act itself said nothing about union 
membership, The Board, however, has gen- 
erally required that unions submit evidence 
to sustain their claim that they represent 
employees before it will permit a union to 
become a contending party in an election. 
Even with this stipulation a union may with 
a relatively few active members attain 
jurisdiction over all workers, members, non- 
members and the members of another union. 

What “jurisdiction” does a losing rival 
union have over its members? The status 


of such a union is expressed by the execu- 
tive council of the American Federation of 
Labor: “A union which cannot bargain for 
its members cannot function.” “ Maintain- 
ing an active membership in a “lost” unit, 
however, has a compensation. It constitutes 
a wedge for future conflict with the union 
having present jurisdiction. Aside from that 
possibility, the majority union has jurisdic- 
tion over its rival’s members and also un- 
affliated workers in the sense that it is 
given the power to bargain for them. Mem- 
bership has in this respect been divorced 
from jurisdiction, 


Intrafederation Jurisdiction 


The question of which union was to have 
jurisdiction over particular groups of work- 
ers had in the past been resolved by labor’s 
own “high court,” the American Federation 
of Labor. The AFL-CIO schism meant that 
there was no longer a labor tribunal that 
all unions would respect on jurisdictional 
issues. The administrative processes of Sec- 
tion 9 were instrumental in filling this void. 
However, should the Board resolve juris- 
dictional disputes between affiliates of the 
same federation? 

In earlier cases, the Board showed reluc- 
tance to use the administrative processes of 
Section 9 to resolve intrafederation jurisdic- 
tional disputes. The Board refused to desig- 
nate the appropriate unit in a case involving 
two AFL unions because the dispute in- 
volves “the internal affairs of labor organ- 
ization” and “resembles the hundreds of 
other jurisdictional questions handled by 
the Federation and is clearly of a type 
which it has the power to decide.”“ In 
another case involving two AFL unions the 
Board, after having already ordered an 
election in a comprehensive unit, redefined 
the unit because a second union contended 
the federation had given it “jurisdiction” 
over some of the workers included in the 
unit originally designated.” In another in- 
stance the Board refused to use the ad- 


* NLRB, Fourteenth Annual Report, 
pp. 35-37. 

* Advance Tanning Company, 60 NLRB 923 
(1945); Associated Shoe Company, 81 NLRB 
224 (1949): Air Conditioning Company of South- 
ern California, 81 NLRB 946 (1949). 

* Similar to the craft severance problem. 

* A marked trend toward breaking up exist- 
ing multiplant and multiemployer units seems 
highly unlikely. A reverse trend is indicated. 
For a full discussion of these problems: Neil 
W. Chamberlain, Collective Bargaining (New 
York, McGraw-Hill Book Company, Inc., 1951), 
pp. 194-212; Harold W. Davey, Contemporary 
Collective Bargaining (New York, Prentice-Hall, 
Inc., 1951), pp. 57-63; Frank C. Pierson, Multi- 


1949, 


Employer Bargaining: Nature and Scope (Uni- 
versity of Pennsylvania Press, 1948); Frank C. 
Pierson, ‘‘Prospects for Industry-Wide Bar- 
gaining.’’ Industrial and Labor Relations Re- 
view, April, 1950, pp. 341-361. 

“Work cited at footnote 15, p. 138. The 
executive council had reference to the decision 
of the National Labor Relations Board in Ship- 
owner’s Association of .the Pacific Coast, 7 
NLRB 1002 (1938), in which AFL unions failed 
to gain jurisdiction in four ports in spite of a 
large membership. 

* Axton-Fisher Tobacco Company, 1 NLRB 
604 (1936). 

#” American Tobacco Company, 2 NLRB 198; 
2 NLRB 208 (1936). 
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An arbitrator recently ruled that an 
employee has not been proved to 
have been asleep on the job so as to 
justify firing him unless an effort has 
been made to awaken him. Despite 
the fact that the man involved un- 
questionably gave every sign of the 
appearance of a sleeping person, it 
was ruled impossible to state that he 
was asleep because it takes an overt 
effort to awaken a sleeper before it 
can be said as an unqualified fact 
that he was snoozing—not resting. 


ministrative processes of Section 9 to resolve 
a dispute between an AFL union and an 
independent union because four AFL unions 
claimed jurisdictional rights over some of 
the workers in the unit.” The reasoning 
used by the Board in these cases, followed 
to a logical conclusion, means that a union 
belonging to the same federation can by 
contending that it has jurisdictional rights 
prevent the use of the administrative proc- 
esses of Section 9 until the issue is resolved 
by the parent organization. The Board re- 
defined its position somewhat in the Weyer- 
haeuser Timber Company case™ when it 
dismissed the jurisdictional claims of the 
contending unions because they submitted 
no evidence to sustain their claim that they 
represented employees. The Board reasoned 
that unless the contending union shows 
evidence of substantial representation, no 
“jurisdictional dispute” exists. This require- 
ment means that something more than a 
jurisdictional claim supported by the parent 
body is necessary to prevent another union 
from attaining jurisdiction. The Weyer- 
haeuser case was also a recognition that the 
desire of the employees was a consideration 
in the determination of which union was 


to have jurisdiction in a dispute involving 
two or more unions affiliated with the same 
federation. 


In Fitzhugh, Inc." the Board permitied a 
representation election in a dispute between 
two AFL unions after both urged the Board 
to waive the question of “jurisdiction.” 
However, the Board emphasized that the elec- 


tion would not determine which of the 
two unions should in the future have the 
right to “assert jurisdiction over the types 
of employees here involved.” While the 
Board recognized that the administrative 
machinery of Section 9 should be used to 
settle the dispute if not resolved by the 
parent body, it also saw the significance of 
federation jurisdictional boundary lines as 
a means for preventing such disputes. 

In a dispute involving District 50, United 
Mine Workers and the Employer and Bakery 
International (both AFL at the time), Dis- 
trict 50 contended that the dispute was a 
“jurisdictional dispute” and for that reason 
the Board should not interfere. The Board 
ruled that “it is apparent that effective reso- 
lution of the existing conflict cannot be had 
without resort to the administrative proc- 
esses of the Act.”™ The Board’s justifi- 
cation of its original refusal to entertain 
jurisdictional disputes involving the affiliates 
of the same parent body was “the likelihood 
that all contention will be eliminated by 
submission to the authority of the parent 
body.”™ The Board will now permit use 
of the administrative processes of the act 
when the dispute cannot be promptly re- 
solved by the parent body.” 


Recommendations 


The Board in making “piecemeal” juris- 
dictional decisions is instrumental in shaping 
union structure. Has the Board taken suffi- 
cient cognizance of this effect? The Board’s 
part in this matter is limited to conflict 
situations, that is, controversy over the 
appropriate unit and “majority elections” 
involving more than one union. In these 
cases, the Board could more closely examine 
the existing structure and membership com- 
position of the contending unions. In other 
words, which of the contending unions is 


% Standard Oil Company of California, 1 
NLRB 614 (1936). 

31 30 NLRB 872 (1941). 

52 47 NLRB 606 (1943). 

53 Hollywood Brands, 
(1946). 

“UU. S. Industrial Chemicals, Inc., 71 NLRB 
940 (1946). 

5 For same reasoning: Reynolds Metals Com- 
pany, 73 NLRB 352 (1947); Grinnell Company 
of the Pacific, 71 NLRB 1370 (1947); Hollywood 
Brands, Inc., cited at footnote 53; The Cham- 
pion Hardware Company, 62 NLRB 434 (1945): 


Inc., 70 706 
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Fraser Furnace Company, 72 NLRB 637 (1947); 
Midwest Printing Company, 50 NLRB 673 
(1944); Kistler Stationery Company, 51 NLRB 
978 (1943); Con O. Curran Printing Com- 
pany, 57 NLRB 185 (1944). Cases in which the 
Board refused to intervene because of a ‘‘juris- 
dictional dispute’’: Standard Oil Company of 
California, cited at footnote 50; Axton-Fisher 
Tobacco Company, cited at footnote 48; Alumi- 
num Company of America, 1 NLRB 530 (1936): 
American Tobacco Company, cited at footnote 
49; Curtis Bay Towing Company, 4 NLRB 360 
(1937); Weyerhaeuser Timber Company, 16 
NLRB 902 (1938). 
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. . never forget that people are 
not numbers. Whether they're super- 
visors—one of the most forgotten 
and important groups in industry 
—or assembly line workers, they 
have goals, ambitions, desires, that 
change from day to day.—William 
F. Wrightenour, training director, 
United States Rubber Company. 


better qualified to represent the workers 
involved? It might be possible in a limited 
way for the Board to consider the structural 
results of its jurisdictional decisions. Some 
useful purpose might be served in modify- 
ing the law to give the Board the discretion 
to disqualify a union if in the opinion of the 
Board it is not competent to represent the 
employees concerned. 

When only one union is petitioning for 
representation, the Board cannot disqualify 
that union in order to promote better union 
structure or to prevent future jurisdictional 
disputes because to do so would be con- 
trary to the right of self-organization of the 
employees concerned, The difficulty is that 
most of the union expansion is by estab- 
lished unions. Even though it might be 
better for gasoline station attendants to 
have a separate union rather than to be 
included in the teamsters’ union, the Board 
cannot establish new unions even though 
collective bargaining, self-organization and 
union structure might be favorably influenced. 
Also, the Board must accept the petition- 
ing union even though some other union 
might be better qualified to bargain for the 
workers concerned. The Board probably 
went as far as it could in the direction of 
soliciting other unions when in the Texas 
Company case™ the NLRB field examiner 
requested the Seafarers’ International Union 
and the Inland Boatman’s Union of the 
Pacific to submit representation evidence to 
the Board, even though these unions had 
shown no interest whatsoever in the barge- 
men at issue. The seafarers’ union replied 
it had no members among the company’s 
barge employees. The Inland Boatman’s 
Union did not reply.” 


An important reason for the above diffi- 
culty is the lack of a centralized jurisdic- 
tional authority which can shape union 


structure by planning union jurisdictional 
expansion before representation problems 
are resolved by the administrative processes 
of Section 9. So long as the present juris- 
dictional anarchy continues there can be 
little control over union structure. How- 
ever, Section 9 will continue to serve a 
useful purpose in resolving the jurisdictional 
disputes that arise because of the lack of 
jurisdictional planning. Thus, while Section 
9 does mitigate the effect of jurisdictional 
disputes, there is little that can be done 
about the cause of the disputes without an 
effective centralized jurisdictional authority. 

How could centralized jurisdictional au- 
thority be re-established? How would the 
representation procedure of Section 9 fit into 
the picture? How many unions will have 
to be merged? How much jurisdiction will 
have to be transferred from one union to 
another? One writer on the subject states: 
“If there were to be full organic unity, the 
new federation would have the problem of 
merging a large number of A. F. of L. and 
C. I. O. unions.”* The “heart of the 
matter,” according to this source, is merg- 
ing dual unions in many areas, such as the 
electrical, automobile and meat packing in- 
dustries. The underlying assumption of the 
above statement is that organized labor 
should go back to the AFL dictum: “One 
national union in each craft or industry.” 
The writer believes that a major revamping 
of jurisdiction is both unnecessary and un- 
realistic. 

One cannot by the sweep of the hand 
reverse the results of a decade of organiza- 
tion and jurisdictional anarchy. Several 
obstacles are immediately evident. First, 
the vested interests of a large number of 
major and minor officials would stand in 
the way. To a certain extent this problem 
might be resolved by giving these indi- 
viduals status in the “new” organization. 
However, this solution would not be accept- 
able in many cases. For instance, the official- 
dom of the International Woodworkers of 
America would be very reluctant to return 
to the United Brotherhood of Carpenters 
and Joiners; the carpenters in turn would 
be equally reluctant to give them status in 
its organization. In the case of the two 
automobile unions, the reason for dual union- 
ism was a leadership schism which might 
again cause difficulty were the two organiza- 
tions merged. 


56 61 NLRB 885 (1945). 

Other cases in which the company ques- 
tioned the competence of the union: The Mat- 
ter of E. I. du Pont de Nemours & Company, 
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66 NLRB 631 (1946); Virginia Ferry Corpora- 
tion, 67 NLRB 698 (1946). 

58 *‘Speed-up on Labor Unity,’’ Fortune, July, 
1950, p. 32. 
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As important as the vested interest of 
union Officials is that of the workers. 
Workers often have preference for a parti- 
cular union. The idea that the larger union 
in the industry or craft could readily absorb 
the smalier union is often difficult to accom- 
plish. Membership loyalty would be very 
difficult to overcome in some areas if 
merger or amalgamation were ordered by 
the “new” federation. Furthermore, trans- 
ferring jurisdiction from one union to another 
or merging two unions would in many 
cases violate the “self-organization” precept 
of the federal labor laws. More than mutuality 
among union leaders would be necessary to 
realign jurisdictions ; majority elections would 
have to be held in many areas to determine 
worker preference. In many cases, workers 
would undoubtedly reject the decisions of 
the council of labor. 


Is a considerable amount of merger and 
transfer of jurisdiction necessary? The writer 
believes not. A more realistic solution 
would be to accept the “status quo” in as 
many cases as possible. Several interna- 
tionals have recently put this idea into 
practice. The International Association of 
Machinists has considerable jurisdiction in 
the automobile and the aircraft jndustries. 
During World War II, the American Fed- 
eration of Labor gave jurisdictional rights 
in the aircraft industry to the machinists. 
The United Automobile, Aircraft and Agri- 
cultural Implement Workers (CIO) also 
sought jurisdiction in this area. The result 
was considerable rivalry in the automobile, 
aircraft and related industries where the 
two unions sought or had jurisdiction. Re- 
cently each union agreed to respect the 
jurisdiction of the other. In unorganized 
areas each union may under the terms of the 
agreement campaign for members. In new 
areas the unions will in effect abide by the 
results obtained under the administrative 
processes of Section 9. 


A “peace pact” has also been made be- 
tween the two unions’ with jurisdiction in 
the meat processing industry—the Amalga- 
mated Meat Cutters and Butcher Workmen 
(AFL) and the United Packinghouse Workers 
(CIO). Much of the amalgamated’s juris- 
diction is in meat distribution. However, 
by 1940 the amalgamated had made con- 
siderable inroads into the basic meat packing 
industry. The result was rivalry with the 
United Packinghouse Workers. Recently 
the two unions announced that they would 
cooperate in negotiations with the large 
meat packers and that neither union would 
sign a contract without consulting the other. 


Union Jurisdiction 


United Press 


Tea is served. Here a kiln foreman 
carefully balances a board of tea- 
pots headed for their first visit to the 
furnace. Handling is much less non- 
chalant than it appears here, since 
the slightest touch would shatter the 
ware — extremely fragile at this 
stage of its manufacture. 


In other areas unions have in effect con- 
ceded the right of rival unions to exist in 
the same industry or craft. In spite of 
the fact that both the United Automobile 
Workers (AFL) and the United Auto- 
mobile, Aircraft and Agricultural Implement 
Workers (CIO) claim jurisdiction over the 
entire automobile industry, there has been 
little serious jurisdictional conflict between 
the two organizations in recent years. One 
reason is that the UAW (CIO) has juris- 
diction in the larger automobile companies, 
while its AFL equivalent has its main juris- 
diction in the smaller companies outside 
the Detroit area. The CIO organization has 
20 times the membership of the AFL union. 
Yet the larger union has not seriously at- 
tempted to absorb the smaller union, In 
fact it has expanded into farm equipment 
and aircraft rather than “complete” its 
jurisdiction in automobiles. An important 
reason is that the attainment of such an 
objective would be no easy matter. The 
UAW (AFL) is well entrenched in its 
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Regulatory devices that can prevent 
the acquisition of equity capital, 
restraint, and distribution of profits, 
or prevent capital expansion are 
quite as effective contro! devices as 
ownership. lf | may control rates, 
earnings, determine taxes, establish 
exemptions, maintain minimum wage 
policies, and restrain the distribution 
of profits—you may have title to the 
deed.—Professor John Fairchild Sly, 
Princeton University. 


jurisdiction. Agricultural equipment and air- 
craft was a path of less resistance. Unions 
have little respect for structural perfection. 


West Coast lumber has two rival unions, 
the United Brotherhood of Carpenters and 
Joiners (AFL) and the International Wood- 
workers (CIO). The main carpenter juris- 
diction is in sawmill operation and plywood 
processing; the IWA has most of its juris- 
diction in the logging camps. This fact 
anticipates the possibility that some kind of 
agreement might be possible. A merger of 
the two unions would be extremely difficult. 
In spite of the organizing efforts of the 
brotherhood, the boycott of CIO lumber 
and the support of the “Seattle” teamsters, 
the IWA has continued to hold considerable 
jurisdiction. Many of the lumber workers 
will remember the discriminatory treatment 
accorded them when they were a part of 
the united brotherhood. 

Acceptance of the status quo does not 
mean that some shifting of jurisdiction 
would not later be possible. However, such 
transfers of jurisdiction would undoubtedly 
be favorable to the more powerful unions. 
The writer sees little objectionable about 
such an eventuality. Most of the larger unions 
are already multi-industry-craft organizations. 
The kind of jurisdictional transfers that 
might take place is illustrated by such 
cases as the United Mine Workers versus 
the Coal Hoisting Engineers and the United 
Brotherhood of Carpenters versus the Amal- 
gamated Woodworkers from the history of 
the AFL. A more recent case was the 
action of the CIO executive board in 1948 
ordering the United Farm Equipment and 
Metal Workers to “take immediate steps 
to affiliate with the United Automobile, Air- 
craft and Agricultural Implement Workers 


of America.” In this case, the fact that the 
Farm Equipment Workers was an alleged 
Communist-dominated union and later expelled 
by the CIO facilitated the transfer of juris- 
diction to the UAW. Had this not been the 
case, the eventual outcome would probably 
have been the same. Organic unity would 
undoubtedly result in transfers of this kind. 
However, the long teamster-brewery worker 
conflict and the Amalgamated Woodworkers’ 
tenacious opposition to amalgamation with 
the carpenters adequately express the idea 
that such transfers are possible, but not 
easy. To argue that peace and tranquility 
will reign once organic unity is reached 
would be unrealistic to say the least. The 
hope is that some degree of order might be 
better than complete jurisdictional anarcliy. 


Organic unity cannot hope to make major 
changes in the pattern of jurisdiction that 
now exists. However, organic unity may 
serve a useful purpose by giving greater 
over-all direction to union expansion and 
preventing some of the conflicts now re- 
solved under the administrative processes 
of Section 9. The West Coast longshoring 
situation affords an illustration of the kind 
of contribution that could be made by a 
labor jurisdictional tribunal. All jurisdic- 
tion over longshoremen on the West Coast 
could be given to one union. Had it not 
been for the small jurisdiction held by the 
AFL in a few ports, the Board probably 
would not have reversed its earlier decision 
designating a coast-wide unit.” A juris- 
dictional tribunal of labor might also prove 
helpful in preventing the establishment of 
rival unions in smaller units in a semi- 
organized industry if the nature of the indus- 
try dictates a broader unit at some later date. 

The raiding of “craft” units from estab- 
lished industrial units might also be mitigated 
by a labor tribunal. A compromise might 
be possible giving the craft unions jurisdic- 
tion over particular categories of workers in 
areas of conflict. The industrial unions, on 
the other hand, could be given guarantees 
that other “craft” workers would not be 
subject to raid. One of the difficulties con- 
fronting the NLRB is whether a demand 
for a separate craft unit is “genuine” or a 
raid by a rival! union. A jurisdictional tri- 
bunal’s decision on such matters could be 
used by the Board as one consideration in 
resolving a conflict over the craft-industrial 
unit question. The Board would in this 
manner help enforce a jurisdictional deci- 


* This statement does not mean the Board 
erred or made its 1941 decision under ‘‘pres- 
sure.’’ The Board is required under the law 
to take into consideration the ‘‘self-organiza- 
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even though this may not always result in the 
most favorable unit for collective bargaining. 
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sion of labor. To illustrate this point: As- 
sume that the “new” federation decided that 
the jurisdiction over brewery drivers be- 
longed to the teamsters. In a conflict over 
a craft-industrial unit, the Board would in 
effect enforce this decision by designating 
a craft unit of brewery truck drivers. How- 
ever, the Board should be free to refuse to 
accept labor’s decision on jurisdictional matters. 


In those cases where the jurisdictional 
tribunal cannot resolve a conflict situation, 
the disputants could agree to accept the 
results obtained under the administrative 
processes of Section 9. If the dispute is 
related to the appropriate unit question, 
the Board would make its decision as it 
must at the present time. When two or 


more unions desire representation in the same 
unit, a majority election would resolve the 


issue. In cases of this kind the Board should 
not refuse to use the administrative processes 
of the act as it did in some past cases. 

The program outlined above is pragmatic 
and has limited objectives. it is based on 
the assumption that human institutions can- 
not be revised by the sweep of a utopian 
pen. There is little reason to believe that 
union organizations are any different from 
business organizations in this respect. An 
argument that a major revamping of union 
jurisdiction to conform to an abstract ideal 
as “one union in each industry or craft” 
must be placed in the same category as the 
idea that the demand curve of every firm 
could be made perfectly elastic. However, 
the lack of a perfect solution does not mean 
that some positive contribution cannot be 


made. [The End] 


Cases in which adverse economic con- 
ditions affect the general wage policy of 
a national union occur most frequently 
when the union does not control the en- 
tire industry with which it bargains. A 
depression, a decline in the size of the 
industry, or even a slackening of the in- 
dustry’s rate of growth will then create 
conditions under which lower wages in 
the nonunion sector of the industry will 
threaten the employment of workers in 
the union sector. Sooner or later, the 
| union will be forced to lower wages or to 
| increase productivity in its sector to check 
| the threat. Outstanding examples of wage 
policies of this type occur in the history 
of collective bargaining in the bituminous 
coal and full-fashioned hosiery industries. 


In bituminous coal between 1923 and 
1927 the competition of nonunion fields 
caused a reduction of 28 per cent in em- 
ployment in three of the leading union- 
ized states. The United Mine Workers, 
under the leadership of John L. Lewis, 
fought bitterly against wage reductions, 
using the slogan “No Backward Step.” 
The union was finally forced in 1928 to 
accept reductions of from $1.20 to $2.50 
a day in the principal unionized fields. 
This wage policy was carried out by the 
majority (Lewis) faction of the union 
during a violent factional battle against 
the minority “Save the Union Commit- 
tee,” led by John Brophy. The minority 


WAGES CAN TOBOGGAN 


AS WELL AS SKYROCKET 


seized upon the wage cuts as an issue, 
and demanded action to restore the old | 
scale. In the midst of the controversy | 
over wage policy, the “Save the Union | 
Committee” was expelled for dual union- | 
ism. 

In the full-fashioned hosiery industry, | 
competition from nonunion mills forced 
the union to accept a series of reductions 
in rates, starting in 1928. At the same 
time, the union worked to increase effi- 
ciency in the mills under its jurisdiction. 
When general depression was added to 
nonunion competition, the wage reduc- 
tions became very substantial. By 1931, | 
the union had accepted rates 60 to 65 per | 
cent below the 1927 levels. This policy 
was carried out despite severe opposition 
within the union. A number of insurgent 
strikes were conducted by locals who 
opposed the wage reduction policy. } 

In recent years, the generally rising 
price level has averted the necessity fo: 
Wage cuts, except in rare and unimpor- 
tant cases, even for unions faced with 
strong nonunion competition. There have, | 
however, been important instances in whic!) 
nonunion competition has forced unions 
to forego wage increases at times when 
unions in other industries were receiving 
them.—Professor Albert Rees, University 
of Chicago, “Union Wage Policies,” in 
Interpreting the Labor Movement, Indus- | 
trial Relations Research Association, 1952 


*” Labor’s continued interest in putting its 
jurisdictional house in order is again evidenced 
by the recent appointment of George W. Taylor 


Union Jurisdiction 


as chief arbitrator to eliminate jurisdictional 
disputes between CIO unions. 
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THIS CRITICISM OF THE INCREASING TENDENCY OF LEGISLATION 
TO PROMOTE GOVERNMENT INTERFERENCE IN LABOR RELATIONS IS 
A REVISION OF THE AUTHOR'S ADDRESS TO THE UNIVERSITY OF 
UTAH CONFERENCE ON INDUSTRIAL RELATIONS, NOVEMBER, 1952 


ENTERPRISE” is the popu- 

lar term for the economic svstem to 
which we are publicly dedicated. In detail, 
various persons will give various definitions 
of this phrase. But as to its general signi- 
‘ficance there will be wide agreement. In 
the economic sphere it means buying and 
selling at a price which, to the buyer and to 
the seller, is as close to the optimum price 
as possible. 
thoritarian interference beyond the neces- 
sary establishment of the broad rules of the 
game. In other words, it means that all 
citizens may freely bargain to buy and sell 
whatever they desire or have produced. 
Clearly, a free enterprise economy is a 
bargaining economy. 

What most men have to sell is their labor, 
the expenditure of their effort. In _ free 
enterprise they are privileged to sell it by 
any honest means and at the best price they 
can get for it. Since it is unlike articles of 
commerce in that it is inseparable from the 
person, the sale of labor must entail more 
human privileges than the sale of goods. 
Early in American history they discovered 
that by banding together into unions they 
could get a better price than could be ob- 
tained in individual bargaining. This is not 
only quite legal—it is entirely consistent 
with the spirit of free enterprise. There is 
no fundamental difference between a union 
of workers designed to bargain for them al! 
and a corporation of stockholders organized 
ior basically the same purpose. 

Indeed, this right to organize unions has 
always been an inherent part of the American 
“free enterprise system.” That that was 
readily apparent is evidenced by the protec- 
tive labor law which has been on the books 
so many years. It was explicitly recognized 
in the case of Commonwealth v. Hunt, 4 
Mets. 111 (Mass., 1842), one hundred and 
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eleven years ago. There is no room in this 
paper for a history of labor law—suffice it 
to say that the Hunt decision of 1842 has 
been followed by a long line of judicial fiats 
on the common law and by legislative stat- 
utes—all designed to protect the rights of 
workers to engage in the free enterprise of 
collective bargaining. For example, provi- 
sion for voluntary arbitration in railway 
labor disputes was included in Congressional 
acts of 1888 and 1898, and a system of 
mediation in this same industry in 1913. 
These were followed by the railway labor 
laws of 1920 and 1926 and subsequent amend- 
ments. In the meantime the Clayton Act of 
1914 had sought to establish the general 
principle of the right of all labor, in all in- 
terstate industry, to bargain collectively. 

It remained for Chief Justice William 
Howard Taft, in the first Coronado Coal case 
(1917), to argue from the bench that unions 
are not only legal but are socially and eco- 
nomically desirable. Thus one who had 
earlier been criticized by labor as an “injunc- 
tion judge” wound up by asserting the posi- 
tive desirability of unions. His son, the 
senator, has at no time publicly contradicted 
this position of his father. 

But notice that none of this legal action 
sought to regulate the actual procedures of 
labor-management relations or to prescribe 
the details of collective bargaining. These 
earlier laws and judicial opinions merely 
upheld the “live and let live” of American 
tradition. They were intended to guarantee 
that both sides could bargain freely. They 
didn’t force anyone to bargain; they didn’t 
designate who in particular should bargain; 
they didn’t prescribe either the mode or the 
limits of bargaining. They merely permitted 
such bargaining as parties chose to do. A 
reading of the statements of public policy in- 
cluded in these laws will reveal clearly that 
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this was the true purpose of the so-called 
“protective” labor legislation. All this was 
in the American tradition, 

Meanwhile, the various states were adopt- 
ing social legislation designed to increase 
safety and health in industry. This was un- 
der the police power of the states, and, 
although it took new forms to meet new 
industrial conditions, it did not materially 
deviate from the traditional conception of 
the function of state government. 


Bargaining Rights 
and the Wagner Act 


The protection of labor's right to bargain 
reached its culmination in the Wagner Act 
of 1935. This act has been criticized as “one 
sided,” and so it was. It was meant to be— 
just as most legislation is meant to be one- 
sided. In principle it didn’t go very far 
beyond the statute and judicial law which 
already existed. Its only really new depar- 
ture lay in a requirement that employers 
bargain with labor representatives and in its 
establishment of a Board to interpret cases 
and provide for enforcement. Perhaps too 
much responsibility was vested in the dis- 
cretionary judgment of Board members, but 
when the then current state of labor rela- 
tions is considered it becomes difficult to sec 
how else the indefinitely stated purposes of 
the act could have been effectuated, In any 
event, the Board gradualiy hammered out 
policies which worked reasonably well, and 
it appeared that the labor policy of the 
United States was permanently established 
within the limits of free enterprise—that 
the guarantee of free collective bargaining 
was the maximum extent of governmental 
intervention. 


Labor Relations Trends 


Contrary to appearances, however, a basic 
change in policy was beginning to emerge. 
The borderline between governmental guar- 
antee of permission for collective bargaining 
and governmental regulation of collective 
bargaining was being crossed. The Norris- 
LaGuardia Act of 1932, signed into law by 
President Hoover, differentiated labor in- 
junctions from all other injunctions and 
placed specific restrictions on them. The 
yellow-dog contract was denied legal stand- 
ing. This hardly amounted to governmental 
regulation of collective bargaining, but it did 
represent a small leaning over the border- 
line, it provided the basis for future moves 
further in that direction. I am not deploring 
the Norris-LaGuardia Act. On the contrary, 
! applaud it without serious reservation 
Sut it is still a fact that it represented the 
beginning of a change in governmental 
policy. It is interesting, though perhaps 
not significant, that the Republican Party 
which now espouses “states’ rights” should 
have been first to invade them in the labor 


field. 


The Roosevelt Administration, in the NRA, 
tried at first to keep within the old tradition 
by leaving the regulation of labor relations 
to industry committees. The attempt was 
not wholly successful. Frequent failure on 
the part of industry and agree 
brought the President's representative, General 
Johnson, into the position of decision-maker, 
and both sides became more accustomed to 
government fiat im lien of collective bargain- 
ing. Meanwhile, presidentially appointed 
arbitration boards were coming into more 
frequent use. Gradually but surely the 
government was passing beyond the area of 
guaranteeing free collective bargaining and 
was assuming a new role as ultimate deter- 
miner in labor-management relations. 


labor to 


World War I! Haits 
Free Collective Bargaining 


We are concerned with the long-term 
trend of peacetime legislation, rather than 
with the acts of war emergencies. However, 
it must be noted that the World War II 
experience, during which free collective bar- 
gaining was suspended, went a long way to 
establish government as a permanent partic- 
ipant in labor-management relations. Al 
though the American people would not 
accept the War Labor Board and War 
Manpower Commission programs in peace 
time, the experience conditioned the parties 
to accept as permanent at least a portion of 
those programs. After living so long under 
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full control, it was not difficult to accept the 
retention of partial control. 


Effect of Taft-Hartley 


The big jump—the final capitulation to 
the trend—came in 1947 with the passage 
of an omnibus bill called the Taft-Hartley 
Act. By its specification of many of the 
minute details of collective relationships, the 
Eightieth Congress repudiated the tradi- 
tional American faith in broadly regulated 
free enterprise. And although it was (and 
is) supported by states’ rights enthusiasts, it 
removed from the states and gave to federal 
authority some of the important police 
powers formerly exercised exclusively by 
the states. The Eightieth was not a “do- 
nothing”—it was a revolutionary Congress. 
In the large picture, the revolutionary steps 
may have been small, but they were large 
enough to be more than a foot in the door. 
The historic American labor policy was in- 
vaded by spelling out certain precise details 
in labor-management relations, and the 
states lost an important segment of their 
prerogatives. 


Such broad generalizations as I have just 
made require to be supported by docu- 
mentation. 


Invades States’ Rights 


First, consider the invasion of states’ 
rights. That Congress knew it was doing 
so was asserted by the United States Su- 
preme Court in Bus Employees v. Wisconsin 
Employment Relations Board, 19 Lasor CAsEs 
7 66,193, 340 U. S. 383, 390-391. Indeed, 
during debate on the bill in the House of 
Representatives, it was suggested from the 
floor that a provision guaranteeing states’ 
rights be inserted. To this, Congressman 
Case of South Dakota replied that to do so 
would “nullify much of the Bill.” (93 Con- 
gressional Record 3559.) The proposal was 
dropped and not brought to a vote. 

Actually, the act provides that in certain 
fields the states may pass stronger restric- 
tions than in the act, such as the prohibition 
of any sort of union security agreement. 
But this is the only significant deference to 
the states, and probably gave them no 
powers beyond those which they already 
possessed under the Constitution. On the 
other hand, it took a number of powers 
away from them. 

Now let us consider the statement that 
the act specifies the details of labor-manage- 
ment relations. As a first example, notice 
that it requires labor as well as management 
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“to bargain collectively” (Section 8 (a) (5) 
and Section 8 (b) (3)). Unfortunately for 
the enforcement of the act, this term is not 
sufficiently defined. Is a party “bargaining 
collectively” if he appears in the same 
room with representatives of the other side? 
Must he make detailed proposals? Must he 
make trades to secure a package deal? En- 
forcement leaves the Board with the un- 
pleasant duty of attempting to determine 
intent. Such questions raise sufficiently 
difficult problems, but the greatest signifi- 
cance attaches to the requirement that both 
parties must bargain. 

Again, the act prescribes that the Board 
may establish the intiation fees of unions. 
Section 8 (b) (5).) It has not yet done so, 
but the power is there. And this although, 
in another section, the Board is prohibited 
from employing economic analysts. (Sec- 
tion 4 (a).) Presumably the provision re- 
garding fees was designed to protect workers 
from being robbed by labor leaders. If so, 
it belongs in the category of police power, 
formerly reserved to the states. 

Another specification of the act is surpris- 
ing. Not only is it unenforced, but the 
prohibited action is still in general use. Sec- 
tion 302 (b) and (c) prohibits an employer 
from paying wages to shop stewards while 
they are engaged in representing an em- 
ployee in the grievance procedure. Since the 
prohibition is contrary to the judgment of 
most employers and, I suppose, all unions, 
nothing is done to enforce it. But the act, 
even though unenforced in this respect, has 
moved into the field of regulating minute 
detaiis in the daily relationships of manage- 
ment and labor. 


Prohibits Closed Shop 


The act prohibited the closed shop, al- 
though a great many employers preferred 
it. Even when an employer actually wants 
it, and reaches a friendly and voluntary 
closed shop agreement with a union, he 
cannot have it. In actual practice, of course, 
he frequently does, but he is technically a 
law-breaker when he does so. 


A union may not conduct a strike, after 
the termination of a contract, without a 
60-day notice. If a “national emergency” is 
declared by the President to exist, the wait- 
ing period becomes 80 days. This is the 
so-called “cooling off” period. That it sel- 
dom works to lower temperatures has be- 
come clear from the record, but psychological 
thermodynamics is not the subject of this 
discussion. We are here concerned with the 
entry, by government, into the setting of 
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strike dates. It is not taking sides on the 
question of the innate “right to strike” when 
I point out that the act itself, in Section 13, 
does homage to that right. But one of the 
essential and inseparable components of 
strike strategy is the timing. Under the 
act, government participates in timing, thus 
moving into the very heart of the collective 
bargaining process. 


The half-dozen illustrations I have given 
are only a few samples of the numerous 
ways by which the act provides for govern- 
mental interference in collective bargaining. 
There are many others. These will serve 
to explain what is meant by the assertion 
that the Taft-Hartley Act represents the 
“planned economy” approach rather than the 
“free enterprise” approach so traditional in 
American history. 


Perhaps it will be argued that modern 
conditions require this shift in viewpoint. 

rotecting workers from rapacious union 
czars, it is sometimes contended, does not 
differ in principle from the protection of 
workers from oppressive employers. It does 
differ, however. Presumably the majority 
of the members of a union may at any time 
utilize their potential democratic power to 
unseat an unscrupulous leader. Employees 
do not have this power over the manager 
of a business firm. 


Again, the collision of a giant corporation 
with a large national union cannot be modi- 
fied by state legislation—hence the necessity 
for federal intervention. So firmly accepted 
are these ideas that further similar amend- 
ments to the Taft-Hartley Act have been 
proposed. We cannot foresee what will 
happen in the future, but if we project the 
present trend we can assume that some of 
the proposals will become law. It is our pri- 
mary task, to which all that has been said 
thus far is preliminary, to consider this trend 
and where it may lead, 


Are More Controls Coming? 


First, let us consider the prospects of 
further controls of the internal operation 
of unions. The National Labor Relations 
Board might be instructed to use its power 
of setting initiation fees. Unions might be 
required to publish their financial records. 
Even the union shop might be banned. 
There are many other proposals. While 
the legal enforcement of financial honesty 
in unions might well be justified (indeed, 
existing state law has for years provided 
this), we should carefully watch how far 
we go. There is more democracy, and 
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fewer czars and dictators, in the labor 
movement than some columnists would 
have us believe. In any event, the oppor- 
tunity for truly democratic action within a 
union should be preserved and strengthened 
rather than impaired. And certainly, if both 
labor and management really want a union 
shop it is whimsically arbitrary to say 
“No.” The relation between a particular 
employer and his group of unionized em- 
ployees is often unique—it differs from the 
relations in other establishments. It is a 
relation which is more often personal than 
institutional. It is always compounded of 
the vast number of unique features which 
characterize the special situation. In brief, 
there are no two labor-management situ- 
ations which are exactly alike. Thus a 
statute which may improve relations in one 
instance may wreck them in another. As 
President Eisenhower put it in a recent 
speech: “There is no quick cure for every 
labor dispute.” This is why we should go 
very slow and be very careful in enacting 
omnibus statutes. Legislation based upon 
the generalization of a few particular ex- 
periences may well be disastrous in its 
nation-wide application. 


Strikes Breed Restrictions 


There is another proposal—one which 
would ban industry-wide bargaining by 
prescribing the maximum radius in miles 
for each negotiation. This is apparently 
inspired by the frequent strikes in coal 
and last year’s strike in steel. It seems 
that its advocates believe that such crippling 
stoppages could not occur if bargaining 
units were geographically restricted. The 
Seattle plant of Bethlehem Steel would 
negotiate its own contract with a Seattle 
local of the United Steelworkers. Then, 
according to the argument, a strike in Beth- 
lehem, Pennsylvania, would not necessarily 
be accompanied by a strike in Seattle. 
Actually, of course, it is usually easier to 
settle nation-wide strikes than those which 
are localized, so that even if such a statute 
worked it would probably yield small, if 
any, advantage. But it probably wouldn't 
work. Even though a separate contract were 
negotiated, it seems certain that the general 
policy of the local management would be 
determined by Bethlehem, and of the local 
union by Pittsburgh. There might be special 
clauses relating solely to Seattle conditions, 
but these exist now, in supplementary 
agreements. Turning to coal, I find it hard 
to believe that a presumed atomization of 
bargaining by the United Mine Workers 
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would remove the strong hand of John L. 
Lewis. About the only result, which | 
can see, of such a rule would be an increase 
in the cost of bargaining to both parties. 
For example, the present coast-wide con- 
tract between Pacific Coast waterfront 
employers and the longshoremen’s union 
would disappear. Instead, teams of negoti- 
ators from both sides would be obliged to 
go through the motions, in each port, of 
negotiating separate contracts, all of which 
would undoubtedly be identical. This is 
silly and costly. 


Lucas Bill Introduces 
Broadsword Technique 


Evasion of the requirement for local 
bargaining through the enforcement of a 
policy established by national union officers 
or conventions would be stopped by an- 
other proposal, the so-called Lucas Bill, 
already introduced in Congress. This bill 
uses the broadsword technique. It would 
forbid any union from dealing with more 
than one company in a given industry. 
This, of course, would require that national 
and international unions be broken up into 
a multitude of independent local unions. 
Presumably many of these would be little 
more than company unions of the old type. 
It seems highly unlikely that this bill will 
ever become law. But if by some chance 
it did, the result would unquestionably be 
the greatest industrial confusion in recorded 
history. My imagination is not able to fore- 
tell the results. I can only catalogue it with 
the legislative monstrosities of Hitler and 
Stalin, 


Returning to the less violent proposals 
to eliminate industry-wide bargaining, I 
suggest that the greatest evil in the plan 
lies in the fact that, under any such legis- 
lation, the government steps in and frustrates 
one party or the other, and sometimes both. 
It leaves collective bargaining that much 
less free, and both industry and labor that 
much more regimented. 


Strike Prohibition 
Could Cause Havoc 


Other proposed legislation would pro- 


hibit strikes in various circumstances. We 
should not debate the principle of the 
“right to strike.” This could occupy us 
for hours and even then might yield no 
unanimity. For present purposes let us 
jump past any moral or political issues 


involved and consider the purely practical 
results of such legislation should it be 
adopted. The strike is only one of the 
many forms of economic action which may 
be performed by workers desirous of exert- 
ing pressure. There are more forms un- 
dreamed of than have ever been tried. In 
most respects it is the least undesirable 
which could be selected from the point of 
view of the public, the employer and _ the 
workers themselves. To illustrate, here is 
a true story: Once upon a time, not many 
years ago, a group of women were em- 
ployed in a vegetable cannery. They were 
nonunion. They had a serious wage griev- 
ance against their employer. For some 
reason they rejected a proposal that they 
go on strike and adopted a novel strategy. 
With the aid of their small children at 
home they provided themselves with sacks 
of garden snakes. These were surrep- 
titiously dropped, one by one, into oc- 
casional cans of food just before they were 
sealed. Need more be said? The employer 
capitulated. 

In another city, streetcar platform men 
were legally denied the right to strike. 
As an alternative, they neglected to collect 
fares from any passengers. All rode free. 
Within a few hours the company gave up. 


If you want to amuse or horrify your- 
self, in an idle hour, let your imagination 
roam through similar possibilities in busi- 
ness establishments with which you are 
familiar. You will find yourself able to 
contrive such diabolical actions that, by 
contrast, the strike appears mild and harm- 
less. Are we sure that attempts to forbid 
strikes might not open a Pandora’s box 
of worse troubles? On the contrary, we 
may be sure they would. 


But suppose that members of organized 
labor were so unimaginative that they were 
unable to think of these diabolical substi- 
tutes for strikes. And suppose that they 
voted to strike and were then forbidden to 
do so by government. And then struck 
anyway. What then? Let’s assume 500,000 
gadget workers going on strike in violation 
of the law. The officers are jailed, the 
union fined and still the gadget workers 
hit the bricks. What does government do 
next? Build new jails for 500,000 new in- 
mates? Call out the marines? I don’t 
know, and I don’t think anyone else does. 
Restrictive labor legislation can only con- 
trol leaders. It can enjoin them, it can 
fine them or put them in prison. But as 
long as this is a free country, it cannot 
coerce hundreds of thousands or millions 
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ot workers. There is a basic democratic 
principle involved here, but there is also 
the immediate practical problem of how to 
accomplish such coercion. 


One is reminded of the so-called “free 
speech” fight by the IWW in Spokane, in 
1909. The police chief announced that all 
Wobblies appearing in the city would be 
arrested. Immediately, bearers of the red 
card throughout the West boarded freight 
trains for Spokane. Upon arrival they pro- 
ceeded directly to the police station and 
surrendered. As hundreds arrived the jail 
was filled, a temporary stockade was filled 
and finally the police chief was forced to 
retract before the growing mass of prisoners 
ate up all the money in the municipal budget. 

The obvious fact, which we should have 
learned with the Volstead experience, is 
that‘it is exceedingly unwise statesmanship 
to enact laws which cannot always be 
enforced. This is assuming, of course, that 
no ene wants to emulate Hitler or Stalin. 
They could enforce such laws, at least for 
awhile, but at a price which none of us wants 
to pay. This particular aspect of the sub- 
ject can be ended by quoting Eisenhower 
once more: “The contest between labor 
and industry cannot be abolished without 
abolishing economic freedom.” And again, 
and more directly pertinent: “There are 
some things worse, much worse, than strikes 
of which is the freedom.” 


—one loss of 


Government Interference 
Hurts Labor Relations 


If the bills already introduced, and the 
bills which their authors say they will 
introduce, are a fair indication, the trend 
is clear: more and more regimentation of 
labor-management relations. And more and 
more infringement, by federal government, 


on the traditional police powers of the 
states. This is another way of saying: 
more and more control by Washington. 


Now, what is the significance of this? 

Here are some quotations from the No- 
vember, 1952 issue of “Economic Intelli- 
gence,” a monthly bulletin of the Chamber 
of Commerce of the United States: “For 
the past ten years, off and on, a third 
man has been present at the collective 
bargaining table in addition to labor and man- 
agement. That third man has been govern- 
ment.” Again: “One dangerous result of 
government wage control in the last decade 
has been the effective destruction of: real 
collective bargaining in many areas of 
American economic life.” And last: “Ordi- 
narily, when the third man [government] 
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is absent from the bargaining table, labor 
and management appraise each other's 
strength shrewdly and come to a workable 
agreement by mutual concessions.” Now 
these statements, in my judgment, are 
fundamentally correct. My sole criticism 
would be of the implication that only in 
controlling wages is the third man sitting 
at the bargaining table. Even with the 
Wage Stabilization Board abolished, as the 
Chamber apparently desired, the third man 
will still be there. Within not too modest 
limits he is there, telling the parties who 
must bargain, what they must bargain 
about, and how they must proceed. If the 
proposed bills should successively become 
law, his hand will become heavier and heavier. 


Labor Disputes Do Not 
Belong in the Courts 


It may be rejoined that I am making a 
fetish of free collective bargaining, that 
neither the United States Chamber of 
Commerce nor | have solid ground for 
objecting to the increasing government 
controls by law, that modern conditions 
require centralization of power. I cannot 
speak for the Chamber. I cannot speak 
for organized labor. But for myself, I be- 
lieve that the trend is based upon a funda- 
mental error in policy. This is because, 
not in spite of, the increasing complexity 
of industry. Part of the error arises from 
the incorrect assumption that the law 
courts are an appropriate place to settle any 
and all stubborn conflicts, including those 
between labor and management. An ag- 
grieved lady may sue a wandering-eyed 
Lothario for breach of promise. If they 
have already been married, she may sue 
him for divorce. A businessman may sue 
another for breach of contract. Why, then, 
is it not equally proper and desirable for 
employers and unions to sue each other? 
Of course, it is legally proper, and is oc- 
casionally done. But a marked difference 
must be noted, which renders it far less 
desirable. In the conventional lawsuit one 
side wins, the parties disperse and avoid 
future dealings with each other. After the 
divorce case the parties go their respective 
ways, possibly even to marry again to 
other people. A few make this a regular 
sequential course of action. At any rate, 
after each case the matter is closed. But 
an employer and union, after a court case, 
cannot get divorced; they must go on 
living together. They are indisolubly mar- 
ried. Let’s carry through the analogy. 
Suppose that you sued your wife, or your 
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husband, not for divorce but for damages. 
You would lay bare, before the jury and 
in the public press, the iniquities of your 
spouse’s private life. You might win your 
suit and recover damages, but consider the 
state of your connubial relations thereafter ! 
The undesirability of this procedure is 
readily apparent. The analogy, as it hap- 
pens, is not overly extreme. Neither labor 
nor management can drag the other party 
into court, with all that such action in- 
volves, and then expect to have good in- 
dustrial relations. 

Much is said about mutual understand- 
ing, about tolerance for human weakness, 
about fair play even in cold-blooded bar- 
gaining. None of these can be accomplished 
by legal compulsion. Laws can produce the 
incarceration of criminals, but they cannot 
settle the differences in viewpoint of per- 
sons who must work together. This is 
why free collective bargaining is so essential to 
the successful operation of American industry. 


If the record means anything, government 
coercion has been singularly unsuccess- 
ful in preventing work stoppages. Concili- 
ation has been far more effective, because 
conciliation recognizes the facts of em- 
ployer-union married life. It seeks to make 
peace and not war. 


Even if we keep out of court, the steadily 
increasing detail of government regulation 
in labor-management affairs continually 
undermines the effectiveness of collective 
bargaining. Of course there are disputes 
between labor and management. Our economy 
would be most unhealthy if there were not. 
Two parties cannot live together, day after 
day, without differences of opinion or judg- 
ment. If they have any spunk at all they 
will probably quarrel at times. It is useless 
to say that this is bad; it is practical wis- 
dom to say that it is human. Even work 
stoppages are not necessarily bad. They 
may adjust tensions which couldn’t be 
adjusted any other way. They may let off 
surplus steam, and, in the long run, may 
actually increase economic production. 


And yet it is getting so that whenever 
there is a major strike, everybody clamors 
for the government to do something. A 
deluge of bills is hastily introduced into 
Congress. Occasionally one of them passes 
and becomes law. Even Ejisenhower’s cau- 
tious words are not an adequate safeguard, 
because sometimes Congress passes such 
bills over the President’s veto. As a people 
we huff and we puff. Let’s not play our 
luck too far—we might blow the house 
down! [The End] 


WHAT'S A GOOD CAUSE? 


Payment of unemployment benefits depends upon a good cause for leaving work. This 
determination sometimes encounters odd and humorous situations, as reported in 


CCH UNEMPLOYMENT INSURANCE REPporRTS. 


The Case 


The Ruling Ref. 


A man left his job in California in 
order to join his wife, an Army 


nurse, who was transferred to 
Washington, D. C., for eight 
months. 


When the sister with whom he had 
been living moved to San Fran- 
cisco, an 18-year-old elevator op- 
erator quit his job in Long Beach 
and went to Vallejo to live with 
his parents. 


A man on a 60-day trial and train- 
ing period as a lap winder in a 
rayon mill quit after two days, 
deciding the work was not for him. 

A woman who had accumulated 
certain benefits in union A left 
an employer who dealt with union 
B and later secured employment 
with an employer dealing with 


union A. therein. 


His leaving was not for a good 
cause. He had “no real, substan- 
tial, or compelling reason 
entitled him to benefits. 


His leaving was voluntary and 
without good cause. 
mean that his father had exer- 
cised his parental right of control. 


Though the worker concluded the 
work was too fast and too heavy 
for him, his leaving so soon was 
without good cause. 

She left with good cause since she 
would have been forced to joi 
union B had she 
would have lost her union A 
membership and her benefit rights 


Cal. 8696.07 


” 


that 
Cal. § 8696.08 


It did not 


N. C. J 8215 


N. Y. 8842 


stayed and 
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By MATHEW O. TOBRINER 


A New Concept of Labor Law 


This article is reprinted, with per- 
mission, from the November-Decem- 
ber, 1952 issue of the Journal of the 
State Bar of California. 


\ E HAVE REACHED a point where 
a re-evaluation of the cases may reveal 
that the courts are using a new, if unex- 
pressed, test of the lawfulness of certain key 
activities of labor unions. It is not unusual 
for judges to follow accepted formulae 
which have long ago outworn their useful- 
ness. Decisions are apt to repeat old 
phrases while judgment emanates from other 
premises. In the labor field the idea of 
“conspiracy” still serves as the verbal basis 
for common law rulings upon the lawfulness 
of the secondary boycott and the picket line. 
It is the basis, too, for the legality of the 
union’s own rules and regulations as to 
the rights and liabilities of members. But, 
in the light of the facts of modern life, the 
old theory leaves a good deal unexplained. 
The concept of the “conspiracy,” which 
carries the overtones of the aversion of the 
seventeenth and eighteenth centuries toward 
any joint undertaking to affect fixed wages, 
or, for that matter, prices,’ cannot serve 
adequately to define the role of the present- 
day labor union. The approach fails even 
if we apply it with its modern qualification 
that the conspiracy may prosecute a “lawful 
purpose,” and thereby find “justification.” ? 
As a matter of common sense, when the 
unions count as members a large percentage 
of the American workforce, engage in a 


myriad of activities which find encourage- 
ment and sanction by government, and per- 
form functions vital to our national economic 
life, they hardly take on the complexion of 
what we usually think of as conspiracies. 

The labor union today is no transient 
gathering of workers seeking a temporary 
object that may or may not be “justified.” 
It is, instead, an institution which not only 
largely determines the worker’s wages, 
hours and working conditions but also estab- 
lishes a complex array of rules and regula- 
tions which affect him at every point of his 
life as a wage earner.’ Seniority, promotion, 
retirement, vacations and sickness and old- 
age benefits, to name only a few, are some 
of these. Indeed, the union, through the 
union shop, very often controls the right to 
the job itself, and expulsion from the union 
may be virtual economic excommunication. 
The reach of the union is so great that, 
to conceive of it as a conspiracy, is to 
postulate present-day society on a con- 
spiratorial basis. 

Nor does the doctrine hold up even as 
a logical concept. It presupposes a volun- 
tary combination, a free agent “joins” the 
conspiracy and thus accepts liability for its 
action. But the labor union, a fixed organ- 
ization, with its own rules and regulations, 
binds the nonacquiescing minority to its 
decisions. To distort the passive or dissent- 
ing member of the union into an active and 
culpable participant in a conspiracy is to 
reshape the facts to fit an ancient theory. 


The very qualifications of the doctrine in 
the current decisions exposes its inade- 


1 Labor unions were once condemned as price 
fixing ‘‘conspiracies."' The King v. Journeymen- 
Taylors, 8 Mod. 10 (1721). People v. Fisher, 
14 Wend. 9 (N. Y., 1815), held that it was crimi- 
nal for laborers to combine to raise their wages. 
This decision is criticized in Sayre v. Louisville 
Union Benevolent Association, 62 Ky. 143 (1863), 
and distinguished with disapproval in Common- 
wealth v. Hunt, 4 Mets. 111 (Mass., 1842). 
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* The California case which applies the con- 
spiracy doctrine to the secondary boycott situa- 
tion and sets the standards which were later 
applied to the picketing cases is Parkinson v. 
Building Trades Council, 154 Cal. 581, 98 Pac. 
1027 (1909). 

* Barbash, Labor Unions in Action (Harper 
& Brothers, 1948), Ch. V, p. 69. 
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Mathew O. Tobriner is a San Francisco attorney 


quacy, The cases normally determine the 
legality of the union action upon the test of 
justification, holding the “advancement” of 
the members’ interest, as affected by the 
employment relation, to be such justifica- 
tion. But every action of the union, prima 
facie, aims toward the fulfillment of the 
self-interest; hence the “test” is no more 
than obsolete logomachy, and the real de- 
cision of the court must be made, as it is, 
on other grounds.‘ 


The union, rather than a conspiracy, is an 
accepted institution, fixing a relation be- 
tween its members and itself, and imposing 
upon the workers a new status.’ The courts 


today, in actuality, treat it as a fulerum of 
rights and duties which flow reciprocally 
between it and its members. The same web 


of relationship ramifies to the employer 
and from the employer to it. Indeed, the 
union, and its current treatment by the 
courts, exemplifies Dean Roscoe Pound's 
thesis that the trend of modern law extends 
from the nineteenth century emphasis upon 
freedom of contract to a re-establishment of 
the feudal concept of status.* The courts 
have described the union as a form of gov- 
ernment, and only as an institution can 
its rights and obligations be defined or 
understood." 


‘The test in California of the lawfulness of 
union action under the conspiracy doctrine is 
founded upon Parkinson v. Building Trades 
Council, cited at footnote 2, and, particularly, 
the opinion of Judge Sloss, p. 607, at which 
point he quotes the following language from 
Vegelahn v. Guntner, 167 Mass. 92, 108: ‘‘One 
of the eternal conflicts out of which life is 
made up is that between the effort of every 
man to get the most he can for his services, 
and that of society, disguised under the name 
of capital, to get his services for the least pos- 
sible return. Combination on the one side is 
patent and powerful. Combination on the other 
is the necessary and desirable counterpart, if 
the battle is to be carried on in a fair and equal 
way." (See, also, opinion of Chief Justice 
Beatty at p. 593.) The above quotation serves 
as the basis for the following statement in 
McKay v. Retail Auto Salesmen’s Local Union 
No, 1067, 1 LABOR CASES { 18,339, 16 Cal. (2d) 
311, 323 (1939): ‘‘Upon appeal this court re- 
versed the judgment and held, six justices con- 
curring in three separate opinions and one 
justice dissenting, that the plaintiff was not 
entitled to relief. All of the members of the 
court agreed, however, that the attempt by the 
defendants to secure a closed union shop was 
a legitimate object of collective action and the 
right of workingmen to combine in order to 
better the terms and conditions of their 
employment was fully recognized. Such combi- 
nation was found to be the ‘necessary and desir- 
able counterpart’ of business combinations in 
order to enable workmen to compete in a ‘fair 
and equal way' in the struggle for existence. 
The ultimate motive for their activities was 
self-interest—‘to secure employment on more 
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favorable terms for themselves’, and in pursuit 
of that purpose they could lawfully attempt ‘to 
secure employment by the plaintiff, to the ex- 
clusion of those not associated with them.’ "’ 

* Tannenbaum, A Philosophy of Labor (Knopf, 
1951), pp. 140, 145. 

*Pound, The Spirit of the Common 
(Marshall Jones, 1921), pp. 20, 31. 

TIn J. I. Case Company v. NLRB, 8 LABOR 
CASES { 51,173, 321 U. S. 332 (1944), the United 
States Supreme Court approved a decision of 
the National Labor Relations Board which held 
that a company had failed to bargain collec- 
tively, in violation of Sec. 8 (5) of the Na- 
tional Labor Relations Act, »by insisting that 
individual contracts with its employees pre- 
cluded its bargaining with a union. In the 
decision, the Court described a collective bar- 
gaining contract as follows: ‘‘Without pushing 
the analogy too far, the agreement may be 
likened to the tariffs established by a carrier, 
to standard provisions prescribed by supervis- 
ing authorities for insurance policies, or to 
utility schedules of rates and rules for service 
which do not of themselves establish any rela- 
tionships but which do govern the terms of 
the shipper or insurer or customer relationship 
whenever and with whomever it may be estab- 
lished.'’ The United States Supreme Court has 
also held that a collective bargaining repre- 
sentative is a trustee exercising public func- 
tions, rather than an agent of the workers. 
Steele v. Louisville & Nashville Railroad Com- 
pany, 9 LABOR CASES { 51,188, 323 U. S. 192 
(1944). For an analysis of the labor union's 
economic role as an institution distinct from 
its membership, see Ross. Trade Union Wage 
Policy (University of California Press, 1945). 
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Lawful-Purpose Doctrine 


We shall briefly examine the decisions 
in three major fields of labor law to illus- 
trate this new approach to the legality of 
union action: ‘Ve allude to the iawiulness ot 
picketing and collective bargaining objec- 
tives treated under the “lawful purpose” 
doctrine, the test applied to the internal 
government and regulations of labor unions, 
and the current problem of federal-state 
jurisdiction, 


In the determination of the lawfulness of 
their organizational and collective bargain- 
ing activities the courts are treating unions 
as institutions which enjoy status. The 
so-called lawful-purpose doctrine really clothes 
the basic concept that unions, as recognized 
institutions in our society, may properly 
achieve the ends and objectives which will 
serve and promote the institution, but may 
not, in effect, seek purposes which will 
defeat or destroy the institution. Thus the 
conspiracy doctrine has been refined into 
a test which examines whether the objective 
of the union seeks the advancement of the 
interests of the membership.* Stated an- 
other way, the union, as an institution, must 
operate for the purpose of promoting its 
own interests. When it does not do so, it 
acts ultra vires, or noninstitutionally, and 
forfeits legal sanction. 

The California decisions, for instance, in 
applying the conspiracy doctrine, illustrate 
this desiderata based upon status, actually 
determining the lawfulness of the objective 
from an institutional approach. These courts 
have been insistent that the purpose of the 
activity relate to employment conditions 
and their improvement and, further, that 
it embrace all of the workers whom the union 
should represent. The union’s object cannot 
arbitrarily sacrifice the interests of some 
of its membership without a reasonable and 
necessary basis for such action and without 
manifest advantage to the rest of its po- 
tential constituency. Hence, unreasonable 
discriminatory tactics against a racial mi- 


(Footnote 7 continued) 
See, also, J. B. S. Hardman and Maurice F. 
Neufeld, The House of Labor—Internal Opera- 
tions of American Unions (Prentice-Hall, 1951); 
Will Herberg, “‘When Social Scientists View 
Labor,’ 12 Commentary 590 (December, 1951). 

* Case cited at footnote 2; McKay case, cited 
at footnote 4: Shafer v. Registered Pharmacists’ 
Union, 3 LaBoR Cases { 60,103, 16 Cal. (2d) 
379, 106 P. (2d) 403 (1940); Smith Metropolitan 
Market Company v. Lyons, 3 LABOR CASES 
§ 60,099, 16 Cal. (2d) 389, 106 P. (2d) 414 (1940). 

* James v. Marinship Company, 9 LABOR CASES 
€ 62,475, 25 Cal. (2d) 721, 155 P. (2d) 329 (1944). 
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nority or against an employer-worker group 
within a union fall, Arbitrary exclusion of 
an employer-worker group from the union 
and the attempt to liquidate it likewise 
is unlawful. 


In applying the lawful-purpose doctrine 
to the collective bargaining contract, the 


courts of California have delimited com- 
pulsory union membership through the 
closed shop to the situation in’ which 


the union is open to all employees on an 
equal basis.” The purpose of the union can- 
not be to propel workers into a union in 
which they are denied full participation. As 
a corollary, the process cannot be used 
solely to exclude a worker—even if he is 
an employer-worker—from the market.” 
The twofold limitation inhibits the closed 
union and the closed market. 


Another type of unlawful purpose is the 
union activity designed to deprive an em- 
ployee of procedural due process within 
the union. The work stoppage against the 
employment of a member who has been 
expelled without due process, such as a 
hearing, service and notice of charges, falls 
in this category.” 

Finally, the courts have held union ac- 
tivity cannot seek a purpose condemned by 
specific statute.” A union may not make 
“unlawful demands that Jan employer | 
sign a closed shop contract and coerce its 
employees to join” the union when the 
employer, engaged in interstate commerce 
and subject to the National Labor Rela- 
tions Act, is forbidden from entering into 
such a contract because the union 
not represent a majority of lis employees. 


does 


The courts of California, then, have marked 
out specified prohibited areas of conduct of 
they cannot claim, 
self-interest or 


labor unions wherein 
reasonably, a 


justification. 


pre stective 


Thus the lawful-purpose doctrine as ap- 
plied by these courts, permits, in essence, 


legitimate or accepted techniques of the 


” Bautista v. Jones, 9 LABOR CASES ‘ 62,476, 
25 Cal. (2d) 746, 155 P. (2d) 343 (1944). 

" Otto v. Tailors’ P. & B, Union, 75 Cal, 308. 
17 Pac. 217 (1888); Ellis v. American Federation 
of Labor, 48 Cal. App. (2d) 440, 120 P. (2d) 79 
(First Dist., 1944); Smetherham v. Laundry 
Workers’ '/nion, 44 Cal. App. (2d) 131, 111 P. 
(2d) 948 (Third Dist., 1941); Dotson wv. Inter- 
national Alliance of Theatrical Stage Employees, 
17 LABOR CASES { 65,384, 34 Cal. (2d) 363, 210 
P. (2d) 5 (1940). 

”% Park & Tilford Corporation v. International 
Brotherhood of Teamsters, 10 LABOR CASES 
" 62,963, 27 Cal. (2d) 599, 165 P. (2d) 891 (1946). 
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union, qua union or institution, to achieve 
advancement of the members’ interests, qua 
members of the institution. This is basi- 
cally an acknowledgment that the test is 
one of status. The courts look beyond the 
random and irrational incidence of ‘“con- 
spiracy” to the factual situation that unions 
are accepted and going institutions which 
should be allowed to pursue, within their 
proper orbit, their institutional designs and 
purposes. 


Internal Union Regulation 


If the union is an institution, partially 
serving in a governmental capacity, its in- 
ternal rules and regulations are sustainable 
upon the same reasoning as _ legislation. 
Turning to a second field where the status 
concept operates, we find that unions may 
properly set up classifications of members 
and establish differences in their rights and 
duties, which if posited upon a reasonable 
basis are valid.” Just as the legislation of 
a Congress or state legislature will escape 
condemnation as discriminatory, if it rests 
upon a reasonable classification, so the 
union’s regulation of its members on the 
job and its determination of their rights 
within the union will stand if based upon 
a reasonable classification. 


A union may provide through contract 
or its own bylaws that members are not 
to work with certain tools,“ not to work 
under certain conditions on the job, not to 
handle “unfair” goods.” It may even regu- 
late some of its members in this manner 
and not others. The lawfulness of these 
rules lies in the reasonable basis, if any, 
upon which they rest. This in turn must 
largely be determined by economic con- 
siderations—by the accepted mores or prac- 
tices of the market place. 

The approach in this second field of judg- 
ment, again, recognizes the union as an 
institution, or inferior government, which, 
so long as it functions within the role as- 
signed to it and acts nondiscriminatorily 
as to its subjects, may lawfully control 
them. The relation between the union and 


the member is one of status, molded not 
by free contract but by the very fact of 
membership. 


Federal Pre-emption 


We come to a third instance in the 
field of labor law in which the status theory 
applies: the problem of federal pre-emption. 


The concept of the union as an institution 
is helpful in understanding the courts’ treat- 
ment of the relation of federal to state labor 
legislation. While the decisions are by no 
means clear as to when federal labor regula- 
tion precludes state legislation, the courts 
are giving more weight than the language 
of the cases indicates, to the role of the 
union as a going institution with intrinsic 
and concomitant functions that cannot be 
curtailed. 


The orthodox test is to endeavor to plumb 
the “intent” of Congress to determine if a 
federal enactment pre-empts the field to the 
exclusion of state legislation.“ This is 
usually a futile endeavor because it is im- 
possible to know if Congress failed to enact 
a specific regulation because it rejected such 
regulation generally or because it meant 
to leave the subject matter free to the states 
to regulate or not as they determined.” 


The problem becomes specific when we 
attempt to plot the validity of state labor 
legislation juxtaposed to the federal Taft- 
Hartley Act. 


The Supreme ‘Court has recently thrice 
ruled that the Taft-Hartley Act has created 
in Section 7 federal rights which cannot be 
nullified by state legislation. In Amalga- 
mated Association of Electric Railway Em- 
ployees v. WERB,.™ the Court said that 
“Congress in Section 7 of the National 
Labor Relations Act of 1935, as amended 
by the Labor Management Relations Act 
of 1947, expressly safeguarded for em- 
ployees in such industries the ‘right 
to engage in concerted activities for 
the purpose of collective bargaining or 


other mutual aid or protection’ ‘e. g., to 


strike’. Nullifying Wisconsin’s Public 


48 Trailer Company of America, 51 NLRB 1106 
(1943), objection overruled and CIO certified, 
53 NLRB 1248 (1943); Hess v. Trailer Company 
of America, 17 Ohio Supp. 39, 31 Ohio Op. 566 
(CP, 1944), aff'd 31 Ohic Law Reports 51, 18 
Ohio Bar 314 (1945); Trailmobile Company v. 
Whirls, 12 LABor CASES { 51,247, 331 U. S. 40 
(1947) (decided on the basis of Sec. 8 of the 
Selective Training Act, 54 Stat. 890 (1940), as 
amended, 58 Stat. 798 (1944)); Britt v. Trail- 
mobile Company, 17 LABOR CASEs { 65,541, 179 
F. (2d) 569 (CA-6, 1950), cert. den. 340 U. S. 
820 (1950). 
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8. v. Bay Area Painters & Decorators 
Joint Committee, Inc., 19 LABOR CASES { 66,174, 
49 F. Supp. 733 (DC Cal., 1943). 

1% Rabouin d.b.a. Conway’s Express v. NLRB, 
21 LABOR CASES { 66,836, 195 F. (24) 906 (CA-2, 
1952). 

Cox and Seidman, ‘‘Federalism and Labor 
Relations,’’ 64 Harvard Law Review 210, 224 
(1950). 

™ Work cited at footnote 16, p. 227. 

14319 LABOR CASES f 66,193, 340 U. S. 383, 71 
S. Ct. 359 (1951). 

%” Cases cited at footnote 18, p. 362. 
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Utilities Anti-Strike Law, which substituted 
compulsory arbitration for the economic 
strike, the Supreme Court held that strike- 
chartering Section 7 did not permit “con- 
current state regulation of peaceful strikes 
for higher wages: Congress occupied this 
field and closed it to the state regulation.” 

Indeed the Court has said: “Section 7 
‘ guarantees the right of self organiza- 
tion and the right to strike.”*” Upon an- 
other occasion, in applying Section 7 to 
state legislation, it has stated: “...no longer 
can any state, as to relations within reach 
of the act treat otherwise lawful activities 
to aid unionization as an illegal conspiracy 
merely because they are undertaken by 
many persons acting in concert.” ™ 

What is the content and extent of this 
“federal right” created by the Congress in 
Section 7 of the act to the exclusion of state 
legislation? Is it contracted to the kind 
of strike which seeks “higher wages” as in 
O’Brien and Amalgamated Association or does 
it extend to concerted activities, such as the 
selection of a bargaining agent, a right 
which was protected in Hill v. Florida?™ 
The Court has offered no precise clue, but 
the definition of the act, as well as the lan- 
guage of the cases, speaks of “encouraging 
the practice and procedure of collective bar- 
gaining, and free organization of workers 

for the purpose of negotiating the 
terms and conditions of their employment.” 
(Section 1, Taft-Hartley Act.) Upon analy- 
sis the protected right crystallizes into the 
right to engage in the institutional process 
of collective bargaining. 

The federal pre-emption protects the col- 
lective bargaining agent only to the extent 
that the agent functions within its legitimate 
scope. The language of Section 7 uphold- 
ing the right “to engage in other concerted 
activities for the purpose of collective bar- 
gaining or other mutual aid or protection” 
contemplates only the institutional function 
of the labor organizations in collective bar- 
gaining. These institutional rights and 
functions, both as expressed in the act and 
as recognized at common law, are protected 
by the federal act; other activities under- 
taken for a noninstitutional or unlawful 
purpose remain subject to state control. 
These latter activities would, of course, fall 
outside the legitimate scope of collective 
bargaining. 


ae 


United Press 


Deft fingers fasten each gracefully 
curved handle to its cup. The ancient 
ceramic art is plied in many Amerti- 
can cities where potters turn out ware 
whose beauty and sturdiness matches 
the finest products of Europe. 


As a corollary, activities of unions em- 
ploying unlawful means, such as mass 
picketing ™ or violence ™ or intermittent work 
stoppages not constituting a strike for sought 
improvements in wages, hours or working 
conditions * gain no federal protection. 


The federal pre-emption thus concurs 
with the definition of the role of the col- 
lective bargaining agency as described 
above and finds content in the light of the 
status theory. 


With this approach, state legislation which 
nullifies the right to strike or the right 
to organize infringes on the federally pro- 
tected role of the collective bargaining 
agency as an institution which is created 
and lives by the exercise of these rights. 

For instance, the California Jurisdictional 
Strike Act (Chapter 1388, Statutes of Cali- 
fornia, 1947), which prevents organizational 
activity (via the picket line or other “in- 
terference” with the employer) by one union 
when another union also sought recognition, 


2 United Auto Workers v. O’Brien, 18 LABOR 
CASES {| 65,761, 339 U. S. 454 (1950). 

21 International Union, UAW v. WERB, 16 
LABOR CASES { 64,992, 336 U. S. 245, 69 S. Ct. 
516 (1949). 

2 Hill v. State of Florida, 9 LABOR CASES 
7 51,208, 325 U. S. 538, 65 S. Ct. 1373 (1945). 
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2 NLRB v. Fansteel Corporation, 1 LABOR 
CASES { 17,042, 306 U. S. 240 (1939). 

* Allen-Bradley Local 1111 v. WERB, 5 LABorR 
Cases { 51,135, 315 U. S. 740, 62 S. Ct. 820 
(1949). 

25 Case cited at footnote 21. 
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Among the matters of concern to us 
are: 


1. No reference whatsoever to our 
national objective for insuring full 
employment through proper govern- 
mental policies and programs. Only 
an economic program and govern- 
mental policies dedicated to insuring 
full employment can guarantee our 
continuing prosperity. 


2. No reference whatsoever was 
made to improving our minimum 
wage law, now at an inadequate 75¢ 
an hour. Without improvement to at 
least $1.25 per hour, the minimum 
wage law does not adequately pro- 
tect against sub-standard living con- 
ditions. —From the CIO's comment on 
President Eisenhower's State of the 
Union Message. 


would fail under this test. It would strip 
the union of its power to organize workers 
in the face of any competition by another 
union and thus destroy in the first place 
its opportunity to exist, institutionally, and, 
in the second place, its opportunity to 
expand. 


Both the federal law and the common 
law, as interpreted by the California courts, 
have recognized that the peaceful picket line 
which seeks to organize workers into a 
union pursues a lawful objective. It may do 
so in spite of the claims of a competing 
union to recognition. The Taft-Hartley 
Act incorporates that concept.” The Cali- 
fornia courts have specifically protected 
that right in its decisions. Both holdings 
rest upon the unstated premise that the 
union, as an institution, is entitled to extend 
itself, to expand, to proselytize. If it can- 
not do so, it is condemned to stagnation. 


The presence of a competing union, or its 
expressed desire for coincident representa- 
tion, does not lessen the right to compete 
but sharpens it, just as rivalry for the con- 
sumer’s dollar enhances the market com- 
petition of vendor business corporations. 
The lawful purpose of the organization of 
workers by one union institution is not 
cancelled out by the pursuit of the same 
lawful purpose by another such institution.” 


Indeed, the cornerstone of the McKay 
case, cited at footnote 4, involved the or- 
ganizational drive of the AFL union as 
opposed to an “independent salesmen’s com- 
mittee,” the court observing: “. .-. it is also 
urged that the complaint shows that the 
plaintiffs have established their own labor 
organization.” (Page 328.) Upholding the 
lawfulness of the organizational picketing, the 
court stated: “. . . one labor organization may 
not have the protection of equity against 
the lawful competitive activities of a rival 
union.” (Page 329.) 


At least we can conclude that Section 7 
of the Taft-Hartley Act affords protection 
to the institutional activities of a labor 
union, including its organizational efforts 
in the face of the competition of a rival 
union, and this occupancy of the field may 
oust the state of jurisdiction to prohibit 
such action. 

Finally, we have sought in this brief dis- 
cussion to point out that unions have now 
developed into accepted institutions and 
that, despite the orthodox logomachy, the 
courts are recognizing them in that role 
rather than as “conspiracies.” When unions 
pursue those objectives which are normal 
and germane to them as institutions, they 
will probably win sanction; otherwise not. 


We recognize that couching the test in 
the language of institutionalism produces no 
necessary difference in result than that of 
the present refined version of the con- 
spiracy doctrine. But the emphasis is dif- 
ferent and it is time for the language of 
the courts to catch up to the facts. [The End] 


* Jennings, ‘‘The Right to Strike: Concerted 
Activity Under the Taft-Hartley Act,’’ 40 Cali- 
fornia Law Review 12, 43 (1952). 

“It is the acceptance of these factors that 
has led the California courts to sanction organi- 
zational picketing under the lawful purpose 
doctrine even in the face of a competing union's 
demand for recognition. Despite the claim of 
majority representation by the Park and Til- 
ford Mutual Association (p. 601) of the involved 
employees, the California court ruled that 
organizational picketing by the teamsters’ union 
did not pursue an unlawful objective and should 
not be enjoined in Park & Tilford Import Cor- 
poration v. International Brotherhood of Team- 
sters, 10 LABOR CASES { 62,963, 27 Cal. (2d) 599, 
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165 P. (2d) 891 (1946). That “internecine dis- 
putes among workers'’ complicated the labor 
problem (p. 609), and that picketing could work 
severe economic hardship upon the employer, 
particularly in the case of competing unions 
(that is, Stillwell Theatre, Inc. v. Kaplan, 259 
N. Y. 405, cited in the decision, p. 608) finds 
repeated and full recognition by the court. But 
these considerations do not destroy the lawful- 
ness of the objective. Moreover, the court reads 
Sec. 7 of the National Labor Relations Act 
as recognizing ‘‘among other rights, peaceful 
picketing and boycotting of an employer by a 
labor union’’ ‘p. 605). The lawful purpose of 
organization is not foreclosed by the competing 
demand of another union. 
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Decisions of Courts and 
Administrative Agencies 


EARLY EVERYONE is boarding the 

bandwagon these days asking for changes 
in the Taft-Hartley Act. Most powerful of 
these proponents are President Eisenhower 
and Senator Taft himself. When and if the 
law is altered, each new point, however clear 
and shining it may appear to its authors, 
will have to run the tortuous gamut of 
judicial interpretation, Indeed much of the 
original law still wants thorough threshing 
out in the courts. But progress is being 
made. Last month the United States Su- 
preme Court clarified a bothersome question 
in connection with Section 9 (h) which 
makes the filing of non-Communist affida- 
vits by union officials at all levels an indis- 
pensable prerequisite to the granting of 
relief to them by the National Labor Rela- 
tions Board. 


The Court held in three cases that where 
a union was in compliance with Section 
9 (h) before the NLRB issued its complaint 
against the employer, the ensuing Board 
order was enforceable even though no non- 
Communist affidavits had been made at the 
time the union filed its charges. In so ruling 
the Court upheld the Board and reversed 
the contrary stand taken by the Third, Fifth 
and Ninth Circuits. 


Victory by the unions involved and the 
Board was hard won, There were a num- 
ber of temporary setbacks along the line. 
The pertinent part of Section 9 (h) provides 
that “no investigation shall be made by the 
Board of any question affecting commerce 
concerning the representation of employees, 
raised by a labor organization under sub- 
section (c) of this section, no petition under 
section 9 (e) (1) shall be entertained, and 
no complaint shall be issued pursuant to a 
charge made by a labor organization under 
subsection (b) of section 10, unless there is 
on file with the Board an affidavit executed 

. . by each officer of such labor organiza- 


Labor Relations 


tion and the officers of any national or 
international labor organization of which it 
is an affiliate that he is not a member 
of the Communist Party. . . .” 


Trouble with interpretation of the section 
arose soon after its enactment. In Northern 
Virginia Broadcasters, Inc., 75 NLRB 11 
(1947), the Board held that the CIO and 
AFL were not “national or international 

labor organizations” 
within the meaning of 
the act. The decision 
was not contested in 
the courts. In 1950 
the Court of Appeals 
for the District of Co- 
lumbia agreed with the 
Board on the point in 
West Texas Utilities 
Company v. NLRB, 18 
Cases { 65,875. 
The United States Supreme Court saw the 
law the other way in NLRB v. Highland 
Park Manufacturing Company, 19 LaBor 
Cases { 66,327, holding that a Board order 
issued nearly a year before the CIO com- 
plied with Section 9 (h) was unenforceable. 
The decision made it clear that CIO and 
AFL officers had to file non-Communist 
affidavits or their affiliated locals would be 
unable to use the Board to get relief from 
employer unfair labor practices among other 
things. 


After the Highland Park case was decided, 
the issue was reawakened in Thomas W. 
Dant, 95 NLRB, No. 44. Two Dant em- 
ployees had been ordered reinstated as a 
result of a Board decision before Highland 
Park, 92 NLRB 307. CIO compliance with 
9 (h) had come between the filing of charges 
by the union and the issuance of the com- 
plaint by the Board. In denying reconsider- 
ation in the Dant case the Board stuck by its 
guns despite the Highland Park ruling. The 
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Ninth Circuit, however, denied enforcement 
(Dant v. NLRB, 21 Lapor Cases { 66,837 
(1952)), relying on Highland Park. 


Shortly thereafter a similar situation con- 
fronted the Fifth Circuit and its ruling fol- 
lowed and cited Dant and Highland Park 
(NLRB v. American Thread Company, 22 
Lazpor Cases § 67,098 (1952)), as did the 
Third Circuit in a case decided at about 
the same time. (NLRB v. Nina Dye Works 
Company, Inc., 22 Lasor Cases { 67,088 
(1952).) 


It was these three cases that the United 
States Supreme Court reversed last month. 
Mr. Justice Reed delivered the opinion for 
the unanimous Court in NLRB v. Dant, 22 
Lapor Cases { 67,368, He distinguished the 
Highland Park case in which the CIO had 
not complied with Section 9 (h) until after 
the complaint was issued. Argument that 
the legislative history of the act upheld the 
circuit court was rejected as “lacking in 
definitiveness on the point.” 


The Court refused to go behind the lan- 
guage of the act itself. It pointed out that 
the mere filing of charges gave the union 
no benefit: “[T]he argument is that the 
benefits of the Act may not flow to a labor 
organization unless the non-Communist af- 
fidavits are on file. We agree with the 
argument, and believe that it is in accord 
with our interpretation of Section 9 (h). 
Since the remedial processes of the Act to 
cure practices forbidden by Section 8 (a) 
(3) can only be invoked by the issuance of 
a complaint, we do not see how a noncom- 
plying labor organization can be said to 
benefit from the fact that it need not be 
in compliance at the date of the filing of 
the charge. The filing of a charge, which is 
subject to dismissal within 10 days under 
the Board’s rule, unless reasonable assur- 
ance is given by the filing union that it will 
comply with the affidavit requirement, is of 
no benefit to the charging union unless it is 
followed by the issuance of a complaint. 
Absent the issuance of a complaint, the 
filing of a charge is a useless act.” 


Practical considerations weighed heavily 
in tipping the balance in favor of reversal: 
“Another factor militating against the con- 
struction of the Act adopted below arises 
out of the fluid and elective nature of the 
official personnel of labor unions. As a 
practical matter, election of new officers, 
changes in organizational structures, diffi- 
culties and delays in auditing financial state- 
ments or in obtaining information with respect 
to the numerous details which Section 9 (f) 
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We start from the premise that all 
Americans willing to pull their weight 
in the productive process are entitled 
to an American standard of living 
both while they work and after age 
has made it impossible for them to 
continue actively to participate in the 
nation's work. 


Pensions should provide a living that 
is a reward for work well done, not a 
penalty for inability to continue at 
work. Pensions are a matter of right 
and not of charity. Pension amounts 
must therefore satisfy in full the re- 
tired worker's legitimate claim to an 
equitable share in the fruits of the 
economy to which he has devoted his 
working years. —Walter Reuther 


and (g) requires, makes compliance at a 
given moment, or continuous compliance, a 
matter of happenstance. Under Section 9 
(f) and (g) the filing of union financial and 
organizational reports is also a condition 
precedent to the issuance of complaints 
under subsection (b) of Section 10 of the 
Act. It would seem that the construction 
of Section 9 (h) urged by respondent [em- 
ployer] would lead to a like construction 
of Section 9 (f) and (g). Such normal non- 
compliance at the time of filing a charge 
should not work to frustrate the Act’s pur- 
pose of remedying unfair labor practices 
committed against unions which do have 
leadership willing to comply.” 

Reversal of the American Thread and Nina 
Dye cases, 22 Laspor Cases { 67,369, followed 
Dant the same day per curiam. 


Court Halts NLRB Inquiry 
into Truth of 9 (h) Oaths 


More activity on the non-Communist afh- 
davit front occurred recently in the District 
of Columbia where a federal district court 
ruled against the NLRB in a series of cases 
involving inquiry into the truth or falsity 
of such affidavits. 

The cases pitted three unions against the 
NLRB. Officers of the unions had filed 
affidavits in compliance with Section 9 (h) 
in 1949, 1950, 1951 and 1952. The Board had 
acknowledged receipt of the affidavits and 
advised the officers that they were consid- 
ered in compliance with the requirements 
of the act. On December 19, 1952, the 
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Board changed its mind for a reason noted 
below, ordering the unions to answer certain 
questions by December 30, 1952, or be de- 
clared out of compliance with Section 9 (h). 
Four of the questions called for a reaffirma- 
tion of the four previously filed affidavits. 
The other two questions required the union 
officers to swear that they had not been 
members of the Communist Party or similar 
forbidden organization since the affidavits 
had been filed. 


The union officers had been asked on 
November 25, 1952, by a federal grand jury 
in New York, whether the statements made 
in the af&davits to the NLRB denying Com- 
munist affiliations were true. They “refused 
to answer this and similar questions, claim- 
ing that the answer might tend to incrimi- 
nate them, and invoking the 5th Amendment 
to the Federal Constitution.” The Board 
was notified of this failure to answer and 
sent out the questionnaires. (Jn the Matter 
of Compliance of United Electrical, Radio and 
Machine Workers of America, American Com- 
munications Association, International Fur &® 
Leather Workers’ Union of the United States 
and Canada, and Distributive, Processing & 
Office Workers of America, with Section 9 
(h) of the National Labor Relations Act, as 
Amended, 2 CCH Larnor Law Reports (4th 
Fd.) 12,048.) 


The three unions asked the district court 
in Washington to enjoin the NLRB from 
enforcing its order, A permanent injunction 
was granted. The court said that the Board's 
function in connection with the affidavit re- 
quirement was “administrative only, and 
that the Board does not have authority to 
inquire as to the truth or falsity of the 
affidavits. The legislative history of the Act 
makes it clear that as originally passed by 
the House the Board would have been em- 
powered and under duty to investigate 
unions which sought to use the facilities of 
the Board as to Communist membership of 
their officers. In conference such power of 
investigation was eliminated from the Act 
and Section 9 (h} was substituted. That 
section of the Act merely requires the filing 
of the affidavits. The Congressional de- 
bates indicate the purpose which Congress 
entertained in framing the Act. It was to 
place upon the Department of Justice the 
duty and power to investigate and to prose- 
cute violators of the Act. It was thought 
that to confer such powers upon the Board 
would result in delays in the administration 
of the Act. 


“It is fully demonstrated that until now 
the Board has adhered to the view that it 
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had no such powers of investigation as is 
now asserted in the assailed order. This 
conclusion is reflected in the Board’s an- 
nual report for the fiscal year ending June 
30, 1949, in which it was said: “The Board 
has consistently held 
that it will not investi- 
gate the authenticity 
or truth of affidavits 
filed under Section 9 
(h), as such investiga- 
tions are by the stat- 
ute made a function of 
the Department of Jus- 
tice.’ 

“It will be noted that 
Congress has made 
the penal provisions of the criminal code 
applicable to the filing of false affidavits and 
that the Department of Justice must assume 
the burden which Congress placed upon it. 
Of course the New York grand jury could 
not confer investigatory powers upon the 
Board and its presentment should be re- 
ferred to the Department of Justice.” 


The three injunction cases, decided to- 
gether, are at 22 LABor Cases { 67,358. 


Did the Lady Mean to Quit? 


It happened in the editorial office of a pub- 
lication at 1:30 a. m. one Saturday. A 
writer stifled a persistent yawn and said to 
her associate: “I am not coming in Mon- 
day.” What did she mean? When she failed 
to report for work on Monday, the asso- 
ciate told the employer of her statement and 
she was dropped from the payroll. Her 
remark was interpreted as a statement of 
resignation, 


Another view of the meaning of the sen 
tence came to light when the lady reported 
to her union, the Newspaper Guild, that 
she had no intention of quitting and wanted 
her job back. The union agreed with her 
that the remark was a mere conversational 
exchange between employees, indicating 
nothing more than temporary annoyance or 
resentment. 


The problem wound up in the lap of an 
arbitrator who ruled: “The statement, ‘J 
am not coming to work on Monday,’ is 
capable of several interpretations. One of 
these may be, ‘I am resigning.’ But in a 
matter as serious as resignation, it is more 
reasonable to expect, from sophisticated 
people at any rate, something more in the 
way of question and answer before a de- 
cision is reached.” 
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Abolition of Wage Controls 
Raises Some Questions 


When President Eisenhower put an end 
to wage and salary controls last month, 
management voiced virtually unanimous ap- 
proval. Labor reaction was mixed but 
generally in agreement with the move. 
Executive Order 10434, which “suspended” 
the controls, pointed out that it did “not 
operate to defeat any suit, action, prosecu- 
tion, or administrative enforcement pro- 
ceeding, whether heretofore or hereafter 
commenced, with respect to any right, lia- 
bility, or offense possessed, incurred, or 
committed, prior to” February 6, 1953. Use 
of the word “suspended” pointed up the 
fact that the President had power to reim- 
pose controls any time up to April 30 when 
the enabling act expires. There was little 
doubt, however, that such a possibility was 
remote. Whether the Congress would enact 
stand-by controls to take effect after April 
30 remained moot. The fate of the Capehart 
Bill (S. 753), a stand-by measure, appeared 
to depend to some extent on the President’s 
attitude—not yet known. 


The Wage Stabilization Committee, Office 
of Salary Stabilization and Railroad and 
Airline Wage Board acted quickly to notify 
all petitioners for wage adjustments of the 
effect of the executive order. (See CCH 
Emercency Lapor Law Reports { 3100.) 
Arthur S. Flemming, acting administrator of 
the parent Economic Stabilization Agency 
issued this series of questions and answers 
designed to clarify the effect of the order: 


(1) Q. Do wage, salary or other compen- 
sation adjustments made on or after Febru- 
ary 6, 1953, require approval under the 
Defense Production Act of 1950, as amended? 


A. No. 
212 


(2) Q. May new wage, salary or other 
compensation adjustments be made retro- 
active to a date when controls were in 
effect? 

A. Any adjustments determined or agreed 
upon on or after February 6, 1953, may be 
made without viclating the Defense Pro- 
duction Act of 1950, as amended. This 
does not determine, however, that such 
retroactive payments are or are not per- 
missible tax deductions for the year in 
which the services paid for were performed; 
or that such retroactive payments will 
necessarily be recognized as permissible 
reimbursable expense by government pro- 
curement agencies, under the statutes ap- 
plicable to their operations. 


(3) Q. What is the effect of the suspen- 
sion of wage and salary controls on wage 
and salary agreements or determinations by 
private parties which were made _ before 
February 6, 1953, where petitions were 
pending before the stabilization agencies? 

A. The wage and salary adjustments con- 
tained in “petitions pending” before the 
wage and salary control agencies may be 
put into effect at this time as of the pro- 
posed effective date. Agreements expressly 
conditioned on the approval of stabilization 
agencies are deemed approved according to 
the executive order. 


(4) Q. What is a “petition pending” before 
the stabilization agencies within the mean- 
ing of Executive Order 10434? 


A. A petition pending before the stabiliza- 
tion agencies is any petition, including peti- 
tions for review, reconsideration or appeal, 
properly filed in accordance with the ap- 
plicable procedural regulation on or before 
February 6, 1953 and not disposed of on 
or before February 6, 1953. 


(5) Q. A party, who has exhausted all 
remedies available under the applicable pro- 
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cedural regulation, has filed a request for 
further reconsideration of the previous action 
by the appropriate agency. Is a “petition 
pending” within the meaning of Executive 
Order 10434? 

A. No. A petition is not pending where 
a party invokes a procedure not provided 
for in the applicable procedural regulation. 

(6) Q. Is a petition for review, recon- 
sideration, or appeal “pending” if it has not 
in fact been filed but the time within which 
it could have been filed has not expired? 


A. No. Only those petitions which were 
actually filed with the appropriate agency 
on or before February 6, 1953 are “pending” 
within the meaning of the executive order. 


(7) Q. A petition for approval of a wage, 
salary, or other compensation adjustment 
was denied or modified by a stabilization 
agency. May such adjustment now be made 
in full, retroactive to the proposed effective 
date? 

A. A decision or agreement may now be 
made to effectuate such adjustment without 
violating the Defense Production Act of 
1950, as amended. This does not determine, 
however, that such retroactive payments 
are or are not permissible tax deductions 
for the year in which the services paid for 
were performed; or that such retroactive 
payments will necessarily be recognized as 
permissible reimbursable expense by gov- 
ernment procurement agencies, under the 
statutes applicable to their operations. 


(8) Q. A wage, salary or other compen- 
sation agreement was executed before Feb- 
ruary 6, 1953, and provided for adjustments 
subject to stabilization agency approval, 
but a petition was not filed with the appro- 
priate agency on or before February 6, 1953. 
What adjustments may now be made? 

A. A decision or agreement may now be 
made to effectuate such adjustments with- 
out violating the Defense Production Act 
of 1950 as amended. This does not deter- 
mine, however, that such retroactive pay- 
ments are or are not permissible tax deductions 
for the year in which the services paid for 
were performed; or that such retroactive 
payments will necessarily be recognized as 
permissible reimbursable expense by gov- 
ernment procurement agencies, under the 
statutes applicable to their operations. 

(9) Q. What effect does Executive Order 
10434 have upon enforcement proceedings? 

A. The executive order does not excuse 
violations committed prior to February 6, 
1953. The stabilization agencies are con- 
tinuing to process enforcement actions. 


Wages... Hours 


Snarled Wage-Hour Regulation 
Gets Much-Needed Clarification 


However praiseworthy federal laws and 
regulations pertaining to wages and hours 
may be, there is no denying that they give 
rise to many costly and burdensome prob 
lems for employers. Strict compliance with 
the law is, of course, a must for management. 
But the duty to the owners of the enter- 
prise requires that no expenditure be made 
that is not mandatory, generally speaking. 
There is a twilight zone between the two 
responsibilities in which management must 
sometimes walk a tightrope. It is refresh- 
ing, therefore, when government takes off 
some of the pressure caused by uncertainty 
as was done recently by an announcement 
from the Wage and Hour Division of the 
United States Department of Labor. 


Exemptions under the Fair Labor Stand 
ards Act for executive, administrative and 
professional employees are not defeated 
when an employee is absent on jury, witness 
or reserve military service and his employer 
offsets against his salary the sums the em- 
ployee receives for those services. Benefits 
paid from disability or sickness insurance 
may also be offset against the employee's 
salary, if the employer pays the full premium 
or the full state tax for the insurance. 
Where the employer pays only a part of 
the cost of disability or sickness insurance, 
the employer may offset benefit payments 
against the employee’s salary in the pro 
portion that his contribution bears to the 
total premium paid. Before this recent 
clarification of the regulations there had 
been wide misunderstanding among 
ployers as to whether the exemption from 
FLSA was withdrawn when outside earnings 
were set off against salaries paid for absences 
of the kind mentioned. 


eni- 


The announcement emphasized that there 
has been no other change in the general 
rule that an employee is not exempt if his 
employer makes deductions from his salary 
for absences or other reasons. “Employers 
should also note that the exemption does 
not apply during the entire pericd when a 
pay arrangement permitting deductions not 
allowable under the regulations is in effect,” 
the announcement warned. Concern was 
expressed for the hardship that employers 
would suffer, in terms of retroactive liabil- 
ity, where existing pay arrangements per- 
mitted such deductions from the salaries 
of otherwise exempt employees. 
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For a complete explanation of the “white 
collar” regulations see 3 CCH Lasor LAw 
Reports (4th Ed.) § 23,301. Editorial com- 
ment and annotations on the subject appear 
at 3 CCH Lazpor Law Reports (4th Ed.) 
4 25,210, 925,215. The text of the FLSA 
exemption, Section 13 (a) (1), is at 3 CCH 
Lazpor Law Reports (4th Ed.) § 22,150. 


Federal Wage-Hour Law 
Earns Wide Acceptance 


The Fair Labor Standards Act has gained 
widespread public acceptance since its en- 
actment in 1938, according to a recent 
report to the Secretary of Labor by William 
R. McComb, administrator of the United 
States Department of Labor’s Wage and 
Hour and Public Contracts Divisions. The 
law contains minimum wage, overtime pay 
and child-labor provisions which apply to 
employees engaged in interstate commerce 
activities. 

“Management commonly agrees that healthy 
competitive conditions cannot be maintained 
at the expense of labor,” the report said. 
Businessmen’s expressions of appreciation 
of the wage and hour division’s efforts to 
assist them in complying with the law were 
cited. It was added, however, that the divi- 
sion still receives complaints from em- 
ployers about the unfair standards of a 
minority of competitors. 


Among workers who benefited from the 
act, the unorganized were said to have been 
the recipients of much back pay as a result 
of division investigations. In the fiscal year 
1952, division urging caused employers to 
pay $8,467,668 in back wages to 144,792 
employees of 17,055 establishments. 


Amendments to the statute in 1949 stepped 
up the division’s activity, the report pointed 
out. The amendments increased the mini- 
mum wage from 40 to 75 cents an hour and 
forbade the employment of children under 
16 years of age on farms during school hours. 


The report also included data on experi- 
ence under the Walsh-Healey Public Con- 
tracts Act during fiscal year 1952 when 
approximately $11 billion in contracts was 
let—more than in any year since 1945, “The 
Divisions protect the Government itself,” 
the report said, “and the public it rep- 
resents, from irresponsible bidders” by 
forceful administration of the act, whose mini- 
mum wage, overtime pay, child labor and 
safety and health requirements apply to 
government supply contracts in excess of 


$10,000. 
214 


Wage determinations under the Public 
Contracts Act became effective in seven 
industries during the year and at year’s 
end the wages in 12 other industries were 
under consideration. 

Violations of the basic provisions of either 
the Fair Labor Standards Act or the Public 
Contracts Act or 
both were found 
in 58 per cent of 
the 41,868 estab- 
lishments investi- 
gated during the 


year. Of the 
38,754 


gated establish- 
ments whose 
coverage was not 
confined solely to 


child-labor pro- 
visions of the 
wage-hour law, 


47 per cent had 
violated the over- 
time pay provi- 
Minimum wage violations were found 


sions. 
in 20 per cent of the 38,754 establishments. 
Of the 5,284 violations of the child-labor 
provisions, 42 per cent were due to unlaw- 


ful employment on farms. Violations of 
the safety and health provisions of the 
Public Contracts Act were found in 35 
per cent of the 5,564 establishments investi- 
gated for compliance with these provisions. 

The figures were not necessarily repre- 
sentative of the degree of compliance of 
all employers, the report pointed out, be- 
cause investigators visited those places where 
violations were most likely to be found. 
They investigated approximately 6 per cent 
of the estimated 715,000 establishments hav- 
ing employees within the Wage and Hour Law. 


Wages Tied to CPI 
Ge? Six-Month Breather 


The new Revised Consumers’ Price Index, 
expected to cause turmoil by invalidating 
escalator wage clauses in many collective 
bargaining contracts, has instead made an 
unostentatious debut because President 
Eisenhower ordered continuation of the 
index in its previous form for the first six 
months of this year. The action took the 
pressure off bargainers temporarily. Man- 
agement generally voiced approval of the 
action. Labor was opposed. 


The CIO charged that the extension re- 
sulted from “political pressures brought by 
specific companies and representatives of 
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industry groups,” and commented that “ill- 
considered actions of this type can seriously 
undermine the work of the Bureau [of 
Labor Statistics] and shake the confidence 
that the American public has in the Con- 
sumers’ Price Index.” 

The Department of Labor’s continuation 
of the former index was explained in its 
official announcement as follows: “The ‘old 
series’ Consumer Price was resumed specifi- 
cally for the purpose of meeting the imme- 
diate needs of certain unions and management 
groups which have existing wage contracts 
based on this index. It is anticipated that 
a six-month period will provide time for 
both labor and management to work out 
transitional problems arising out of the use 
of this index in their contracts.” 

Secretary of Labor Durkin urged _ bar- 
gainers to speed their efforts to find ways 
of adapting contracts now on the “old 
series” index, and cautioned that no new 
contracts should be written on the “old 
series” index, including the 14 city indexes 
which have been discontinued. 


How Many Hours of Work 
Will Fill a Market Basket? 


Of the scores of ways in which standard- 
of-living statistics are presented, probably 
the most effective is that which compares 
the number of hours Americans have had to 
work in various years to earn enough to 
purchase basic commodities. A recent study 
by the National Industrial Conference Board 
shows that wage earners in 1914 had to 
work 572 hours to buy a “market basket” 
which cost the 1952 workers only 309 hours 
of labor indicating that there has been a 
boost of nearly 50 per cent in our living 
standard during the 38-year period. 


In a 40-hour (five eight-hour days) week 
in 1952, enough was earned to buy more 
than could have been bought with average 
pay from a 72-hour (six 12-hour days) week 
in 1914. 

The “market basket” assembled for the 
comparison study was filled with 31 com- 
parable food, clothing, household and other 
items. Figures used for 1952 were based on 
prices and earnings for the month of June. 


Two other representative years were in- 
cluded in the study: 1929 and 1939. In 1929, 
when our predepression prosperity reached 
its peak, it took 486 hours of work to buy 
the goods listed; in 1939, the last prewar 
year, only 291 hours. The latter figure 
would seem to indicate that workers today 


Wages... Hours 


Except for the protections of law and 
union contracts, most Americans— 
wage and salary earners—are now 
subject not only to the forces of the 
market place, but also to company 
policies and to the decisions of cor- 
poraiion executives and supervisors. 

—CIO Economic Outlook 


are shouldering much of the burden of in- 
flation, high taxes and the cost of the 
Korean conflict. 


Wages and Gas Don't Mix 


Bus service in Racine, Wisconsin, was 
interrupted by a strike recently and the 
daily press there editorially advised the 
state public service commission how to 
avoid such contingencies in the future. It 
was suggested that, since rates and wages 
are closely allied, the commission would 
consider pending wage negotiations and 
rate increase requests together. The com- 
mission took a dim view of the suggestion. 

“It is our considered judgment,” said 
Chairman John C. Doerfer speaking for the 
commission, “that we should not receive 
evidence of a pending wage negotiation. 
That type of evidence is too speculative to 
form the basis of a reasonable rate structure 
i and it would make the commission a 
labor arbiter... . 

“If both management and labor know be- 
forehand what wage level the commission 
will approve, there remains no deterrent on 
the part of management or labor to hold the 
demands within the bounds of reason, In 
effect, management and labor would merely 
be passing the duty of bargaining to a regu- 
latory commission. This the legislature has 
not empowered the commission to do. 

“Neither has the commission the facilities 
nor the staff to settle wage disputes which 
have arisen or may arise in the 1,092 public 
utilities and 165 common carriers over which 
it has jurisdiction.” 

Mr. Doerfer pointed out, however, that 
the commission reserved the right “to pass 
upon the reasonableness of any contract 
which ultimately affects rates.” He added: 
“It is the only known way which affords 
the public some assurance that a completed 
wage contract and other expense items of 
utilities are the results of good faith bar- 
gaining and prudent management.” 
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Books... Articles 


CURRENT LITERATURE 


in the Labor Field 


Outline of the Field 


Labor Problems and Trade Unionism. Rob- 
ert D. Leiter. Barnes & Noble, Inc., 105 
Fifth Avenue, New York 3, New York. 
1952. 320 pages. $1.50. 


This book is one of the college outline 
series. To the nonstudents as well as the 
students, this is a valuable book for orien- 
tation and indoctrination into labor prob- 
lems. It is divided into five parts: prob- 
lems of labor economics, labor organiza- 
tion, collective bargaining, labor disputes 
and social security. The treatment is his- 
torical and therefore serves to give a reader 
whose knowledge is limited to a specific 
point or a specific subject background on 


the whole field. 


How It All Began 


Comparative Labor Movements. Edited by 
Walter Galenson. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1952. 599 pages. $6.50. 


This is a world-wide look at the labor 
movement. Under the editorial direction 
of Walter Galenson, associate professor of 
industrial relations at the University of Cal- 
ifornia at Berkeley, seven experts have con- 
tributed discussions on the labor movement 
in Great Britain, Scandinavia, Australia, 
Germany, France, Italy and Russia. 


Same Song—New Carollers 


Economy in the National Government. Paul 
H. Douglas. University of Chicago Press, 
5750 Ellis Avenue, Chicago 37, Illinois. 
1952. 277 pages. $3.75. 


If you haven’t read this book which was 
published sometime last year, now is a good 
time to read it. The new President seems 


honest and sincere in his efforts to conduct 
his administration as economically as pos- 
sible, and Senator Douglas’ book is a yard- 
stick as good as any to measure the effec- 
tiveness of an economy program. The meat 
of the Senator’s book is in the second part 
which discusses waste and nonessential 
expenditures in the military and civilian 
areas. In these areas, the Senator suggests 
a saving of about $7 billion. 


Union Leadership 


Unton Decision-Making in Collective Bar- 
gaining. Arnold R. Weber. Institute of 
Labor and Industrial Relations, University 
of Illinois, Urbana, Illinois. 1951. 176 
pages. 


This study is an attempt to analyze the 
basic elements of union, leader and worker 
interests; the concept of leader responsi- 
bility; and the relation between effective 
union operation and leader-member partici- 
pation in the decision-making process. De- 
cision-making is defined as the conscious or 
unconscious selection of a given course of 
action from among two or more alterna- 
tives. The study concerned itself with a 
detailed investigation of a single case in a 
given union at the district level. A verna- 
cular description of the study might be a 
history of the growth of a district union. 


The study is published by mimeographed 
process on one side of a sheet of 84% x 11 inch 


paper. 


CED Policy 


The Threat to Our National Security. Com- 
mittee for Economic Development, 444 Madi- 
son Avenue, New York 22, New York. 1952. 
44 pages. 
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The threat to our national security is, of 
course, the expansion of Soviet power and 
the task of evaluating the threat was under- 
taken by the Research and Policy Committee 
of the Committee for Economic Develop- 
ment. The committee states that the most 
urgent and critical problems of positive 
foreign policy with which the United States 
Government is now concerned fall into two 
groups: the problem of organizing the At- 
lantic Community and the problem of how 
to deal with economic and political prob- 
lems of Southeastern Asia and the Middle 
East. 

As always, CED studies are well worth 
reading and possessing, and this one is no 
exception. The conclusions are: 


“We believe, therefore, that the task of 
our positive foreign policy is to attack the 
sources of these weaknesses, to improve 
the living standards of free peoples and, at 
the same time, to strengthen the political 
and moral ties among free countries. 

“To this end, there are four most urgent 
tasks: 
“1) To maintain a high and stable level 
of employment in the United States, with 
out further inflation. 


“2) To strengthen the political, economic 
and military organization of the Atlantic 
Community. We need to ask ourselves by 
what steps the Atlantic Community can 
evolve from a loose association of separate 
national states toward a more integrated 
economic and political system. 


“3) To liberalize American import and 
commercial policies. 


“4) To find more effective ways than 
have yet been found to strengthen govern- 
ments in Asia (including the Middle East), 
to improve their administrative capacity and 
to supply them with the technical assistance 
and the foreign capital they need for eco- 
nomic growth.” 

This booklet is 8%” x 1i” in size and 
contains about 35 pages of text. 


Conscience 
and Law-Abiding Citizens 

The Nature of Law. Thomas E. Davitt, 
S. J. B. Herder Book Company, 15 South 
Broadway, St. Louis 2, Missouri. 1951. 274 
pages. $4. 

It was Blackstone who said of municipal 
law that it is “A rule of civil conduct pre- 
scribed by the supreme power in a state, 


Books ... Articles 


commanding what is right and prohibiting 
what is wrong.” The definition is subject 
to criticism for it simply isn’t true. What 
a state by its law does and what it ought 
to do are different things. The act com- 
manded ought to be right. Hence a citizen 
is sometimes faced with deciding between 
his moral consciousness and his duty as a 
citizen. Somewhat in regard to this conflict 
of duty, this book examines several philoso- 
phers’ theories as to the nature of law—lIs 
the concept of law and obligation related to 
the intellect or the will? 


On the practical level the difference in 
viewpoint, that is, whether law relates to 
intellect or will, results in two totally differ- 
ent views of civil life. In one, because 
obligation comes from the will of the law- 
giver, there may be penal laws which do 
not oblige in conscience what the law com- 
mands but only payment of the penalty in 
case of violation. In the other view, since 
obligation derives from the relation of 
means to the end, all laws, if true law, 
oblige in conscience. 


ARTICLES 


Labor Troubles of Public Employees 
Good labor relations are as important to 
the public service as they are to private 
industry. But public employees’ rights and 
responsibilities are substantially different 
than those of workers for private employers. 
Special problems arise which need special 
handling. Practical solutions to those prob- 
lems are not to be found by government 
officials at various levels who insist upon 
clinging to theoretical concepts inhibiting 
public workers from seeking redress for 
grievances by striking and picketing.—Sean- 
songood and Barrow, “Unionization of Pub- 
lic Employees,” University of Cincinnati Law 
Review, November, 1952. 


Picketing and Free Speech The 
Supreme Court of the United States, in the 
famous 1940 case, Thornhill v. Alabama, 
threw a cloak of constitutional protection 
around picketing on the ground that it was 
free speech. Since then, however, so many 
holes have been put in the cloak that unions 
are beginning to wonder if the case has 
been forgotten. This article is a compre- 
hensive treatment of the _ picketing-free 


speech doctrine. —-Tanenhaus, “Picketing- 
Free Speech: The Growth of the New Law 
of Picketing from 1940 to 1952,” Cornell Law 
Quarterly, Fall, 1952. 
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Labor Law in the Making 


and ENACTMENTS 


House Committee Hears 
Taft-Hartley Proposals 


Hearings on proposed amendments and 
changes to the Taft-Hartley Act have been 
conducted by the House Committee on 
Education and Labor since February 10. 


Bills which have been discussed before 
the committee include H. R. 2545 which 
would allow industry-wide bargaining but 
would prohibit industry-wide strikes and 
lockouts if the bargaining conversations 
should stalemate; H. R. 475 which would 
require non-Communist affidavits from em- 
ployers as well as labor representatives and 
would prohibit any interference with the 
political-editorial views of labor papers and 
would make a union not responsible for the 
actions of members acting as individuals; 
H. R. 115 which would repeal the present 
law outright in favor of a new law; H. R. 
2510 and H. R. 2511 similar bills which 
would permit closed shop agreements in 
the printing and publishing industry affect- 
ing interstate commerce and would prohibit 
the National Labor Relations Board from 
determining the proper scope or subject 
matter of collective bargaining, the manner 
in which it is conducted, or the legality or 
reasonableness of the proposal; H. R. 3067 
which would permit strikers to vote in 
representation proceedings; H. R. 1920 which 
would permit the inclusion in collective bar- 
gaining contracts of terms or conditions 
which were legal before the Taft-Hartley 
Act if the labor union and the employer 
had been engaged in collective bargaining 
over a continuous 25-year period and if 
the term or condition had been included 
in a previous contract. 


Senate to Begin T-H Hearings 


The Senate Committee on Labor and 
Public Welfare has announced that it will 
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begin its hearings on Taft-Hartley revisions 
during the first week in March. Senators 
were asked to introduce bills dealing with 
this subject prior to February 20. 


Senator Taft obliged the committee by 
introducing five bills to amend the act on 
January 26. His bills propose about 20 
changes in the nation’s basic labor legisla- 
tion. Provisions of the Taft amendments 
are summarized below: 


Making basic changes in the statute is 
S. 655, which would (1) permit voting in 
NLRB elections by economic strikers who 
have been replaced, (2) protect employees 
from loss of employee status if they strike 
during the 60 days before a contract term- 
inates, and (3) allow regional officials of 
NLRB to make recommendations following 
represettation hearings. 


The bill would also require non-Com- 
munists affidavits of employers, and define 
“union officers” for affidavit-filing require- 
ments to include “members of all policy- 
forming and governing bodies of the labor 
organization as well as those designated as 
such by the constitution of the labor organ- 
ization.” 


The NLRB would no longer be required 
to seek injunctions against illegal strikes 
and boycotts. Union efforts to discourage 
strikebreaking would be specifically exempted 
from the ban on secondary boycotts (and, by 
S. 658, from damage suits). The protection 
of free speech, now limited to unfair labor 
practice cases, would be extended to re- 
presentation proceedings so as to prohibit 
the setting aside of an election for expres- 
sions of opinion. 


The bill would legalize the firing of a 
worker, or union request for his discharge, 
if he is a member or supporter of the 
Communist Party. It would end the require- 
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Proposals... 


ment for filing by unions of detailed state- 
ments of such matters as are usually found 
in unions’ constitutions and by-laws. 


The second Taft measure, S. 656, would 
permit contracts in the construction industry 
requiring union membership after seven 
days’ employment. However, any employee 
under such a contract would be allowed to 
file with the NLRB an election petition for 
representation by a rival union, and these 
elections would be given top priority; they 
would be completed within ten days “ex- 
cept in rare cases.” 


The provisions of S. 657 are intended 
to speed up NLRB handling of cases. They 
include: 1) permission for a single Board 
member to hear oral arguments in a case, 
as long as the final decision is made by 
three or more Board members; 2) creation 
of a 12-man Advisory Board, to be appointed 
by the Supreme Court, which would advise 
NLRB on rules of procedure and practice 
which will speed up handling of cases; and 
3) authorization for the Board, upon mo- 
tion, to dismiss a case on the merits without 
the filing of an answer te the complaint and 
the taking of testimony on the charges made. 


S. 658 would provide more control over 
pensions. Before employers could make con- 
tributions to trust funds for pensions, life, 
health and accident insurance, established 
by unions, this Taft proposal would require 
that the Secretary of Labor examine the 
trust agreements and certify that statutory 
requirements have been met. 


In addition, employers may waive the 
right to equal representation with the union 
in the administration of such funds. Annual 
audits now required would also have to be 
filed with the Secretary of Labor to be 
available for inspection. 

Under a clarifying amendment employers 
would be denied the right to deduct from 
employees’ wages in behalf of unions’ fines, 
assessments, penalties and other payments 
but would be permitted, upon specific au- 
thorization, to check off periodic dues and 
initiation fees. 

The last of the Taft measures, S. 659, 
would increase the size of the Board from 
five to seven members, each to serve for 
seven years. Not more than four Board 
members could belong to the same political 
party. 


CIO Clarifies Its T-H Views 


Shortly after Senator Taft introduced his 
proposed revisions to the act of which he 
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was an original cosponsor, the Congress of 
Industrial Organizations made its wishes 
known regarding the amendment of the act. 


Seven “truly fundamental” changes should 
be made, the CIO Executive Board said, 
“if real justice and fairness are to be 
achieved.” The board estimated that about 
25 amendments to the law would be required 
to make changes. The desired changes are: 


1. Repeal all Taft-Hartley injunction pro- 
visions so as to eliminate “government by 
injunction.” Congress could then act on 
a case-by-case basis if a genuine national 
emergency strike should occur. 


2. Free unions and management from 
government intervention in collective bar- 
gaining so that they could negotiate what- 
ever types of union security agreements and 
welfare and pension funds they wish. 


3. Strengthen the right to organize. The 
law should clearly permit refusal to cross 
picket lines and to handle struck work, the 
Board said, and should also allow union 
members “to engage in other legitimate 
economic boycotts.” 


4. Abolish “union-baiting” provisions. Par- 
ticularly objected to by the CIO are nuisance 
damage suits against unions and the doctrine 
of agency under which a union is held re- 
sponsible for actions of individual members. 


5. Simplify the law and reduce delays. 
Specifically the CIO wants to tear out the 
non-Communist affidavit provisions and speed 
up NLRB procedure, 

6. Stop the favoring of craft unions, which 
the CIO said results in “Balkanization of 
bargaining units.” 

7. Prevent employer coercion which was 
said to be permitted under the present 
free-speech provision. 


Other Federal Legislation 


Stand-by Controls. Although the Defense 
Production Act expires April 36, a bill, 
S. 753, would enact new stand-by controls. 
A hearing on the bill was scheduled for 
February 24. 

Mexican Farm Labor. Labor Secretary 
Durkin has announced that he fevors the 
extension of Public Law 78, due to expire 
at the end of the year. The statute permits 
the importation into this country of Mexican 
farm labor. 


Minimum Wages. Three bills before Con- 
gress would increase the present 75-cent 
minimum wage provision in the Fair Labor 
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Death Knell for Spittoons 


Progress has at last caught up with the 
lowly cuspidor. The first labor law of 1953, 
enacted in Massachusetts and approved by 
the governor on February 18, repeals the 
law which required spittoons to be main- 
tained in factories and workshops, Ch. 57. 


Standards Act. H. R. 2078 and H. R. 2938 
would increase the minimum wage to $1.25; 
H. R. 2340 would increase it to $1.00. 


Equal Pay for Women. A number of pro- 
posals would establish the principle of equal 
pay for women. These include S. 176 and 
H. R.’s 306, 362, 1014, 1017, 1260, 1266 
and 1387. 


Pending State Legislation 


Wages, hours and union security are among 
the subjects which have occupied the atten- 
tion of state legislators in introducing a 
myriad of labor bills in their respective legis- 
latures. Recent introductions include: 


Minimum Wages . . . Minimum rates 
for women in most Arkansas industries would 
be increased frorn $1.25 per day under the 
present law to 45 cents an hour or $3.60 for 
an eight-hour day for experienced workers, 
H. 130. A New Mexico bill would set a 
minimum wage of 75 cents an hour, H. 42. 
In Connecticut, two bills concern minimum 
wages, S. 814 and S. 852. Other Connecticut 
bills provide overtime payments for workers 
subject to minimum wage laws, S. 343 and 
S. 361; exempt salesmen from minimum 
wage law provisions, H. 453; and extend 
minimum wage laws to agricultural and 
domestic workers, establish a $1 basic min- 
imum and provide for an overtime minimum 
wage rate, H. 1427. Idaho has a wage and 
hour law pending which calls for a minimum 
wage of 75 cents an hour, a maximum day 
of nine hours and a maximum week of 54 
hours, H. 158. This latter bill provides an 
exemption for executive, administrative, do- 
mestic, agricultural and government employ- 
ees. A 75-cent minimum wage with a maximum 
week of 40 hours would be established in 
Indiana, H. 354, A similar 75-cent-an-hour 
law has been proposed in Tewxas, H. 102. 
Other states having proposals to provide for 
minimum wages include Kansas, H. 92; Mon- 
tana, S. 140; and New Jersey, A. 403. New 
York has a bill which would require semi- 
annual inspection of employers to enforce 
minimum wage orders and provisions, S. 1089. 
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Overtime . . . New Mexico's bill to set 
up a minimum wage of 75 cents an hour 
also calls for overtime payments for hours 
in excess of 40 per week, H, 42, Production 
workers in Connecticut would receive time 
and one half for work over eight hours per 
day, H. 456, while another Connecticut bill 


‘provides for overtime payments for persons 


subject to minimum wage laws, S. 343. 


Hours . . . The work week for women 
in certain industries in Minnesota would be 
reduced from 54 hours to an eight-hour day 
and a 48-hour week, longer hours per day 
being permitted only where such an arrange- 
ment would provide a five and one-half day 
week of 48 hours or less, H. 235 and S. 197. 
Idaho’s pending wage and hour law limits 
hours of employment to nine hours per day 
and 54 hours per week except in the case of 
executive, administrative, domestic, agricul- 
tural and government employees, H. 158. 
A 40-hour week would be established in 
Indiana, H. 354. A New Jersey bill would 
constitute an eight-hour day on public works 
and provide for the payment of prevailing 
rates of per diem wages for all workers on 
such work, A. 395. In New York, a maxi- 
mum six-hour day or 48-hour week woul: 
be provided for hotel and restaurant em- 
ployees, A. 1954. 

Union Security . . “Right to work” 
acts to outlaw closed or union shops have 
been introduced in Utah, H. 116 and S. 97; 
Connecticut, H. 22 and H, 459; Oregon, H. 
298; and ’yoming, H. 188. In Nevada, a bill 
has been introduced relative to an initiative 
petition filed last December to repeal an 
earlier “right to work” initiative petition 
which was enacted by voters at the general 
election of November 4, 1952, A. 1. The 
legislature may make only a recommenda- 
tion for the repeal or retention of this law; 
actual repeal must be by the vote of the 
electors. In North Dakota, repeal of the 
“right to work” law is asked, H. 808. 

Equal Pay for Equal Work . . . Laws 
to abolish wage differentials based on sex 
have been introduced in California, A. 988; 
Colorado, H. 202; Indiana, H. 327; Iowa, S. 
139; Minnesota, H. 234 and S. 198; Nebraska, 
L. B. 167; and Utah, H. 141. In Michigan, 
it is proposed that the present law against 
discrimination in wages on account of sex, 
which pertains only to manufacture or pro- 
duction of any article, should be extended to 
all employment, S. 1032. Bills have been in- 
troduced in Connecticut which would clarify 
and improve the present equal pay law, 
including a provision to extend the enforce- 
ment powers of the Labor Commissioner, 


H. 676 and S. 359. 
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Meetings of Labor Men 


CIO Conventions.—March 21-22: Louisi- 
ana State IUC, New Orleans, Louisiana. 
March 22-27: United Automobile Workers, 
Atlantic City, New Jersey. 


Committee on Labor Law, Chicago Bar 
Association.—A forum entitled “Labor-Man- 
agement Relations Legislation—Quo Vadis, 
Congress?” will be held March 19, 1953, at 
the bar association, it has been announced 
by Chairman John Byrne Chamberlin of the 
labor committee, who will act as moderator 
of the discussion. Lawyers on the panel 
will include William G. Caples, George B. 
Christensen, Mozart G. Ratner and Lester 
Asher. 


Durkin Chooses 
Advisory Committee 


Fifteen-member group, representing the 
public, industry and labor, will thresh 
out problems with Secretary of Labor. 


A tripartite advisory committee of 15 
members, authorized by President Eisen- 
hower, has been established by Secretary of 
Labor Martin P. Durkin. Members of the 
group were selected and summoned to 
Washington February 23 for a discussion of 
problems relating to the Taft-Hartley Act. 


“The Advisory Committee is a continuing 
body to which from time to time I shall 
present particular problems confronting the 
Department of Labor on which I seek the 
Committee’s advice,” Mr. Durkin said. He 
added: “I shall personally meet with the 
committee and chair its sessions.” 


All meetings of the committee will be 
closed, and no substitutes or alternates 
for absent members will be recognized. 
The members are: 


Rank and File 


Representing the public: Dr. Sumner H. 
Slichter, Lamont University Professor, Har- 
vard University; Cyrus Ching, former direc- 
tor of the Federal Mediation and Conciliation 
Service; Dr. Jean T. McKelvey of the New 
York State School of Industrial and Labor 
Relations, Cornell University; Dr. Maurice 
T. Van Hecke, professor of law at the 
University of North Carolina; and Dr. Paul 
A. Dodd, dean of the College of Letters 
and Science, University of California. 

Representing industry: Harry W. Moses 
of the Bituminous Coal Operators’ Associa- 
tion; David Zellerbach of the Crown-Zeller 
bach Corporation, San Francisco; John J. 
O'Donnell, president of National Construc- 
tors, New York; Ben Morcell of the Jones 
and Laughlin Steel Company; and Frank 
Rising, president of Automotive and Avia- 
tion Parts Association, Detroit. 

Representing labor: President George 
Meany of the American Federation of Labor; 
George Harrison, AFL vice president and 
president of the Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, 
Express and Station Employees; Walter 
Reuther, president of the Congress of In- 
dustrial Organizations and the United Auto- 
mobile, Aircraft and Agricultural Implement 
Workers of America; President David J. 
McDonald of the United Steelworkers of 
America; and President John L. Lewis of 
the United Mine Workers of America. 


CIO Leader Haywood Dies 


Labor executive succumbs to heart at- 
tack after a half century of union 
activity. 

Organized labor lost another of its most 
distinguished leaders on February 21 when 
Allan S. Haywood died at Wilkes-Barre, 
Pennsylvania, after a heart attack suffered 
while addressing a union gathering. Mr. 
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Haywood was executive vice president of 
the Congress of Industrial Organizations. 
He was 64 years old. 


Born in England, Mr. Haywood was a 
union member at age 13 when he began 
work in the mines and joined the British 
Miners’ Federation. He came to the United 
States and became a member of the United 
Mine Workers of America in 1906. Active 
in the labor niovement since that time, he 
held many government positions, state and 
federal, as well as union offices. 


Industry-Wide Bargaining Ban 
Plugged by Sponsor Lucas 


Texas congressman argues the merits 
of his bill to outlaw large-scale negoti- 
ation of contracts. 


The halls of Congress are ringing these 
days with discussions of labor legislation. 
Representative Wingate H. Lucas of Texas 
has a favorite topic in the field of labor law 
—prohibition of industry-wide bargaining— 
on which he is generally conceded to be 
the leader of fhe cause. He addressed the 
House recently in behalf of the Lucas Bill 
(H. R. 2545), a measure similar to one he 
unsuccessfully introduced in the last Con- 
gress, pointing out the need, as he sees it, 
for a law to localize bargaining. He said, 
in part: 

“The wage disputes in the steel and coal 
industries during the year just passed should 
have illustrated clearly for the Members of 
this House the evils of a continuing pattern 
in industrial relations which has come to 
be generally known as industry-wide bar- 
gaining. These disputes also underscore 
the rise of big government to handle such 
matters, for it was only because of inter- 
vention by the White House, at the expense 
of further inflation, that these disputes were 
finally brought to an end. 


“The steel strike ran for 55 days during 
which time we saw every legal measure, 
except use of the Taft-Hartley Act, resorted 
to by the Government in addition to the 
illegal seizure of this industry. It can be 
said without refutation that no one won this 
battle. The steel workers lost $390,000,000; 
the Nation lost 16,300,000 tons of steel, 
25,000,000 tons of iron ore, and hundreds 
of millions of dollars in both civilian and 
defense products that could have been pro- 
duced during this period if it were not for 
the strike. It would appear that the only 
possible victors were the heads of the steel 
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union who, with the connivance of the 
Federal Government, strengthened their 
strangle-hold on the rank-and-file steel 
workers, and the entire industry. 


“The coal wage dispute later in the year 
further illustrates the evil effects of gigantic 
labor monopoly. A strike was avoided in 
this instance, but at the expense of total 
wrecking of what remained of the stabili- 
zation program. Nonetheless, the situation 
in the coal industry represents a primary 
example of what can happen if labor mo- 
nopoly is allowed to run riot. 


“This situation is one that has occupied 
the attention of the Congress on many 
occasions... . 


“It should be clear by this time that 
the practice of so-called industry-wide bar- 
gaining is a basic cause of continuing 
labor-management unrest. I say “so-called” 
industry-wide bargaining because admittedly, 
industry-wide bargaining exists only in a 
handful of industries of which coal is the 
notable example. However, under this 
general heading there are other types of 
bargaining including association bargaining, 
regional bargaining, pattern bargaining and 
union-wide bargaining, which further weaken 
the power of the local union. I like to 
characterize all of these methods as mo- 
nopoly bargaining. 


“Past legislative efforts to deal with this 
relatively new type of monopoly have not 
been successful. During the original Taft- 
Hartley debate, the House passed a pro- 
vision banning this type of bargaining and 
it failed in the Senate by only one vote. 
With the 1947 action of this House in mind, 
I am reintroducing a bill to curtail all types 
of monopoly bargaining. The bill would not 
disturb bargaining on a company-wide basis 
for multiplant companies. It consists of the 
provisions of the old Hartley bill dealing 
with this problem. It would: 


“First. Prevent the NLRB from certify- 
ing a common bargaining representative for 
the employees of competing employers, with 
a special exemption for small businesses in 
the same metropolitan area. 


“Second. Make it an unfair labor prac- 
tice for employers to engage in monopo- 
listic lock-outs or for labor to engage in 
moponolistic strikes. Both are defined 
similarly as concerted interference with 
employment, or an employer’s operation in 
accordance with a common plan of action 
by two or more competing employers, or 
by the employees of two or more competing 
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Harris & Ewing 


Dominick Manoli has been appointed 
assistant general counsel in charge 
of Supreme Court litigation for the 
National Labor Relations Board, 
George J. Bott, NLRB general coun- 
sel, has announced. Mr. Manoli un- 
dertook his new duties immediately 
upon appointment. He succeeded 
Mozart G. Ratner, who resigned to 
enter private practice. 

Mr. Manoli joined the NLRB staff in 
Washington in 1941. He has worked 
in the Board's injunction and enforce- 
ment sections and was supervising 
attorney of the latter at the time of 
his appointment. 


employers, unless there is a certified com- 
mon bargaining agent. 

“Third. Enforcement would be left to 
the NLRB subject to the procedures now 
in the Taft-Hartley Act for dealing with 
secondary boycotts. 

“Fourth. A grace period is provided for 
both management and labor to adapt them- 
selves to the new law.” 

Other bills intended to outlaw strikes that 
shut down entire industries have been intro- 
duced by Representatives Graham A. Bar- 
den of North Carolina and O. C. Fisher of 
Texas. The former would prohibit industry- 
wide strikes only when the national health 
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or safety were threatened; the latter would 
accomplish its purpose through amendment 
to the antitrust laws. 


There appears to be only a slim chance 
that any such legislation will get through 
the Eighty-third Congress. A large group 
in management is against it, as are all top 
union men. Senator Taft is on record as 
being opposed. 


Congress Gets FEPC Measure 


New Yorkers Ives and Roosevelt intro- 
duce antidiscrimination bills in Senate 
and House. 


The Ejighty-third Congress, like many of 
its predecessors, is considering fair em- 
ployment practices legislation recently in- 
troduced by Senator Ives (S. 692) and 
Representative Roosevelt (H. R. 2576), 
both of New York. Identical bills were 
put into Senate and House hoppers pro- 
posing a law to be entitled the Federal 
Equality of Opportunity in Employment 
Act and intended to prohibit discrimination 
in employment because of race, religion, 
color, national origin or ancestry. 


It is generally believed that, even if such 
legislation passes the House, the opposition 
of southerners in the Senate will defeat 
it, if necessary by filibuster. Senators Hum- 
phrey, Ives and Lehman proposed a similar 
law in the Eighty-second Congress. The 
Senate Committee on Labor and Public 
Welfare approved it but not until July 3, 
1952, and the Senate adjourned without 
considering the measure. Nineteen senators 
are known to approve the current bill. They 
include nine Republicans, nine Democrats 
and Independent Morse. 


Representative Franklin D, Roosevelt, Jr., 
in introducing the bill in the House, pointed 
out that it differed from those rejected by 
previous Congresses. He said: “[F]irst, it 
provides for the maximum use of educa- 
tional programs and emphasizes the yvolun- 
tary processes of conference, conciliation, 
and persuasion; second, it contains a mini- 
mum of enforcement provisions and recog- 
nizes that resort to the use of such provisions 
should be wholly avoided except in those 
instances, which I trust will be very rare, 
where and as there may be open and 
deliberate defiance of the law: third, it 
encourages, insofar as possible, maximum 
participation by State and local authorities 
in a program to eliminate discrimination in 
employment.” 


223 


4 
* 
| 
* 


. 


TAXES 


MRGATING 


< 


he 


‘Law 


Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
... The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
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A LOOK BACK 


—to February 25, 1887 


Tue LABOR MOVEMENT was 
recently described as being in its adolescent stage. If this is true, 
it must have spent an unusually long time in its infancy. Back 
in the eighties, union leaders were jailed at the mere accusa- 
tion of having called a strike. A good example of this treat- 
ment may be found in Old Dominion Steam-Ship Company v. 
McKenna and others, 30 F. 48, a United States circuit court 
case decided in New York on February 25, 1887. 


"THE DEFENDANTS were mem- 
bers of the “Executive Board of the Ocean Association of the 
Longshore-men’s Union.” They were sued for $20,000 dam- 
ages by the employer who alleged that he had been injured to 
that extent by a strike which they, who were not his employ- 
ees, had called. “At the time of the commencement of the 
action,” the case points out, “they were arrested and held to 
bail under orders of arrest issued in conformity with the state 
practice.” The case arose when the defendants asked for re- 
lease from arrest. Their request was denied by the federal 
court. 


Tue ATTITUDE of the times 
toward organized labor is reflected in the opinion: “All com- 
binations and associations designed to coerce workmen to be- 
come members, or to interfere with, obstruct, vex, or annoy 
them in working, or in obtaining work, because they are not 
members, or in order to induce them to become members; or 
designed to prevent employers from making a just discrimina- 
tion in the rate of wages paid to the skillful and to the un- 
skillful [the union wanted the employer to “pay southern 
negroes the same wages as New York longshore-men”; the 
employer’s complaint averred that all hands were employed 
“upon terms as to wages which were just and satisfactory.” 
The court ruled that “a mere dispute about wages . . . [was 
not] legal justification” for a strike]; to the diligent and to 
the lazy; to the efficient and to the inefficient; and all asso- 
ciations designed to interfere with the perfect freedom of 
employers in the proper management and control of their 
lawful business, or to dictate in any particular the terms 
upon which their business shall be conducted, by means of 
threats of injury or loss, by interference with their property 
or traffic, or with their lawful employment of other persons, 
or designed to abridge any of these rights,—are pro tanto 
illegal combinations or associations; and all acts done in fur- 
therance of such intentions by such means, and accompanied 
by damage, are actionable.” 
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